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fOrwArD

By DAviD J. ShAFER
State Senator, Georgia

As early as I can remember, my parents explained to me that I was a special gift to them.  I was 
adopted.

As I grew older, they explained more.  my biological mother was a college student.  She was not 
married to my biological father, although they thought they might one day get married. they had 
decided that it would be best for me to be raised by a mother and father who were married.

my parents learned about me months before I was born, when their application to adopt a baby 
was approved and matched to me.

they got a call on the day I was born, and eleven days later they picked me up from the orphan-
age.

the day before, coincidentally, was mother’s Day.

my mother told me once that it took an hour for them to drive home, and that she held me in her 
arms the whole way.  She said at the end of that car ride, it was as if I had not been hers for just 
an hour, but for all eleven days and the many months before that.

many years later, at the urging of the parents who raised me, I visited the place where I was 
born.  the building still stood, but it was no a longer a home for unwed mothers.  Instead, it 
sheltered homeless men.

Also at their urging, I searched for and found my biological mother.  In that very first conver-
sation, she brought up abortion, saying I probably wondered if she had considered it.  no, she 
quickly said, she not considered it, because in 1965, it was not something that was considered.

the world has changed, of course.  eight years after I was born, the U.S. Supreme Court de-
clared that unborn babies were not persons.  Unwed mothers were suddenly confronted with 
new and frightening choices.  In the years that followed, over 50 million unborn babies have 
been aborted.  over a million babies are aborted each year, far surpassing deaths from any other 
cause.  thanks to the Supreme Court, there is no more dangerous place for a baby than the 
womb.
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As you might expect from the circumstances of my birth, the fight to save the lives of the unborn 
is very personal to me.  In my time in the Georgia State Senate, I have done my best to promote 
legislation protecting life, working to pass bills guaranteeing that mothers faced with an un-
planned pregnancy would have access to ultrasound photographs and medical information before 
being forced to make a decision about abortion.

Americans United for Life (AUL) has been at my side every step of the way.  Founded in 1971, 
more than a year before the decision in Roe v. Wade, AUL is the oldest pro-life organization in the 
country.  Long known as “the legal arm of the pro-life movement,” AUL has helped legislators 
like me craft laws to foster a culture where human life is understood, respected, and cherished.

You hold in your hands one of the best resources available in the legislative effort to defend hu-
man life.  Defending Life 2010 is a vital tool to help develop and promote new pro-life laws that 
will save lives and promote a culture of life. 

Although we have lost control of the White House and Congress to those who do not share our 
values on this important issue, I am heartened by the great progress that is nonetheless being 
made.  the number of surgical abortions is on the decline, and the number of Americans who 
identify themselves as pro-life is on the rise.

thanks in no small measure to the work of organizations like AUL, we are getting closer to the 
day that every baby will have the same opportunity I had—to take a first breath in this world, 
welcomed in love and protected by law. 
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frOM THe PreSiDenT

Dear Friends of Life:

Welcome to Defending Life 2010, our fifth edition of this annual 
compendium of resources for building a culture of life through the 
American legal system.  

As this year’s edition goes to print, we are working strenuously to educate 
Capitol Hill and the American public about the numerous threats to life 
and rights of conscience in the healthcare reform bills currently making 
their way through Congress. Whatever the outcome of this push for 
healthcare reform legislation, the maneuverings of pro-abortion U.S. 

senators and representatives—who, at this writing, are consistently defeating efforts to add pro-
life correctives to the healthcare bills—reveal their ultimate objective. They will not be satisfied 
until the nation’s laws enshrine the complete moral equivalence of abortion with health care.

Witness the cavalier assertion that California Democratic rep. Lynn Woolsey made during a 
congressional debate: “Abortion is a legal medical practice. Why are we even having to talk 
about it? We’re not talking about whether you can or can’t have your tonsils out … .”

Imagine a world in which we cannot differentiate between an abortion and a tonsillectomy. this 
is precisely the situation we now face. The first link on Planned Parenthood’s Web site under the 
organization’s name is “health,” and the first category under health is “abortion.” The abortion 
lobby wants to win by definition. They know that if they succeed at defining abortion as part of 
health care, they will have shifted the entire debate.

Yet, as I write this, poll after poll is showing that American public opinion is shifting dramatically 
against abortion. What is preventing abortion advocates from claiming victory in the fight for the 
hearts, minds, and wallets of U.S. taxpayers? In no small measure, one reason is the tremendous 
amount of effort expended by committed pro-life people on the state level. 

The majority of states continue to successfully pursue and implement a life-affirming legislative 
agenda.  this year, as the most radically pro-abortion administration in history took shape in 
Washington, the number of requests AUL received from state legislators and pro-life activists 
increased exponentially. During the 2009 state legislative sessions, AUL has provided more than 
2,400 policy guides and model legislation to more than 325 requestors—more than four times 
the assistance we provided in 2008.  We also actively consulted in 30 states on legislation and 
potential ballot initiatives.  
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We are working hard to grow our resources to meet that demand.  As I write this, we are preparing 
a new major initiative for states: a comprehensive, three-tiered plan to achieve the protection of 
life sought by our movement for so many years. 

I feel so fortunate to work with a remarkable team of committed attorneys.  And we are deeply 
grateful we have been able to significantly expand both our legal team and our presence in 
Washington this year with a move into new office space in Metropolitan Square, across the street 
from the treasury Department.  

And lastly, we appreciate you.  It’s a great honor to stand together with men and women across 
this great country, who share our commitment to working together, “Defending Life.”  
      

       For Life,

   

       Charmaine Yoest, Ph.D.
       President & Ceo
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frOM THe eDiTOr
Welcome to Defending Life 2010!  AUL is enormously encouraged by the 
progress we made in 2009 toward restoring a culture of life, and we are 
confident that 2010 will be even better!

Importantly, the majority of states have continued their pursuit of life-af-
firming laws and policies, despite Congress and the Obama Administra-
tion’s relentless pursuit of a strategy to implement a regime of unregulated 
and unrestricted abortion-on-demand, to fund unethical and destructive 
biotechnologies, to coerce and undermine the consciences of healthcare 
providers, and to marginalize the elderly, the vulnerable, and those facing 
the end of life.

In 2009, more than 60 pro-life measures were enacted in the states, a marked increase from 2008.  
this accomplishment is especially notable given that there was a nearly one-third decline in the 
number of pro-life measures introduced in the states in 2009 (as compared to 2008 activity lev-
els).  Several notable and promising developments and trends also emerged in 2009:

the states considered approximately 300 abortion-related measures, the vast •	
majority of them life-affirming, and virtually every state considered at least one 
pro-life measure.

Several states introduced resolutions opposing the federal “Freedom of Choice •	
Act” (FoCA), a radical piece of legislation that would enshrine abortion-on-
demand into American law and override all federal and state laws regulating or 
restricting abortion. Meanwhile, attempts in five states to enact state versions of 
FoCA were handily defeated.

States continued to seek to protect the unborn in contexts other than abortion •	
by enacting protections for unborn victims of violence, encouraging substance-
abuse treatment for pregnant woman, and providing legal recourse for families 
whose unborn children are killed through the criminal acts or neglect of others.

measures to regulate biotechnologies and to prohibit or restrict technologies that •	
destroy nascent life increased by nearly 20 percent—the first increase in such 
legislation in 3 years.

While legislation to protect healthcare providers’ freedom of conscience declined •	
by 50 percent, for the first time in three years, measures to protect conscience 
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outpaced measures to violate or compel conscience by a margin of 2 to 1.

State legislation on end of life issues doubled from 2008 activity levels.•	

These life-affirming trends—especially during an economic crisis—bode well for the 2010 state 
legislative sessions and the continuing pursuit of a renewed culture of life.

many of the necessary building blocks for a culture that respects and protects life and for laws 
that reflect that desired cultural imperative are contained in this volume.  By design, Defending 
Life emphasizes the importance of life-affirming legislation and seeks to educate legislators, the 
media, and the American public on the full spectrum of life issues and the many opportunities 
and challenges we face.  We also hope it will encourage everyone to stay active and informed not 
just at the federal level, but also at the state and local levels.  As this one-of-a-kind legal guide 
shows, in the states we are making significant progress—state by state, law by law, and person by 
person—toward the day when everyone is welcomed in life and protected in law.

Defending Life 2010 has several key components:

In-depth discussions of key legislative and policy issues related to abortion, pro-•	
tection of the unborn, bioethics, the end of life, and healthcare rights of con-
science.

review and analysis of the 2009 state legislative sessions, overviews of the im-•	
portant gains and key defeats in the ongoing fight to preserve and defend the 
sanctity of all human life, and strategic recommendations for each of the 50 
states. 

thirty-two pieces of model legislation developed by AUL experts to assist legis-•	
lators and policymakers in drafting, debating, and passing life-affirming laws.

Specific information on each of the states, including an overall ranking of the •	
states and a thorough analysis of each state’s successes, opportunities, and chal-
lenges.

thank you for your support of AUL and for Defending Life!
       

Denise m. Burke 
Vice President of Legal Affairs
editor-in-Chief
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T
Abortion

oday we find ourselves at a critical juncture in our efforts to protect 
women and the unborn from the scourge of abortion.  more pro-life laws 

are in effect than ever before, and there is increasing public recognition of the 
negative impact of abortion on women.  However, the current political envi-
ronment in Washington, D.C. and in some states present new challenges.

Chief among these challenges is the federal “Freedom of Choice Act” 
(FoCA), a radical attempt to enshrine abortion-on-demand into American 
law, sweep aside existing laws supported by the majority of Americans (such 
as requirements that licensed physicians perform abortions, fully-informed 
consent, and parental involvement), and prevent states from enacting similar 
protective measures in the future.  It is also a cynical attempt by pro-abortion 
forces to prematurely end the debate over abortion and declare victory in the 
face of mounting evidence that the American public does not support the vast 
majority of abortions being performed in the U.S. each year and that abortion 
has a substantial negative impact on women.  moreover, the aims of FoCA 
can be realized through either one comprehensive piece of legislation or by 
the current piecemeal approach being pursued by Congress and the obama 
Administration.

Clearly, FoCA’s reach is intentionally broad.  It would immediately wipe 
away many of the pro-life gains achieved over the past 20 years.

these gains have been realized, in large part, through a systematic and stra-
tegic effort in the states to select tactical steps that provide real gains today 
while laying the groundwork for much larger gains in the future.  We often 
think of momentous U.S. Supreme Court rulings such as Roe v. Wade as ar-
riving suddenly on the scene. For the general public, these landmark cases 
sometimes come as a surprise, radically changing our law, social policy, and 
culture. However, for those working for the change, the landmark case often 
represents not a sudden break with the past, but the culmination of decades of 
persistent legal work to build precedent through small victories. 

mississippi provides an excellent example of the effectiveness of a system-
atic legal strategy to combat the evil of abortion.  over the past 15 years, 
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mississippi has adopted more than 15 pro-life laws.  As a result, abortions in 
the state have decreased by nearly 60% and six out of seven abortion clinics 
have closed—leaving only one embattled abortion clinic in the entire state.

AUL actively advocates the systematic adoption and implementation of life-
affirming laws in the states.  In this section, we provide state lawmakers, state 
Attorneys General, public policy groups, lobbyists, the media, and others in-
volved in the cause for life with proven legal strategies and tools that will, 
step by step and state by state, lead to a more pro-life America and help set the 
stage of the state-by-state battle that will follow Roe’s ultimate reversal.

this Section includes topical overviews on a range of important legislative 
strategies and initiatives, along with AUL’s model legislation.  these resourc-
es are specifically designed to implement effectively a systematic pro-life 
strategy proven to reduce abortions and to protect women from the negative 
consequences of abortion.
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“What we call abortion today will be looked 
back on as barbarism and one of the reasons 
is that [future generations] will be able to bet-
ter control fertility…This notion of surgical 
abortion is going to be looked back on as bar-
baric.”
- William Saletan, Contributor, Slate1

fforts to overturn Roe v. Wade began im-
mediately after the decision was handed 

down.  Although the overturning of Roe will 
not happen during the obama Presidency and 
may seem to be a long-term prospect, there are 
progressive steps the states need to take to be 
ready for that opportunity.  those steps will, in 
turn, result in the states becoming more pro-
life socially, politically, and legally.2 

State legislators and state policy organizations 
need to have an articulated vision for a culture 
of life in their state, a clear understanding of 
the opportunities and obstacles before them, 
a comprehensive plan that they are actively 
working toward year by year, and a track rec- 
ord of success.  

It is a tall order, especially when considering 
judicially-imposed abortion-on-demand in ev-
ery state and the aggressive push for abortion 
by the obama Administration and by the 111th 
Congress.  And it helps explain why compre-
hensive protection for human life has so far 
eluded our grasp.   

Because the President and Congress will ag-
gressively push abortion as much as possible 
over the next three years, the states—and state 
organizations—are key.  What the states ac-
complish, or don’t, in the next several years—
in terms of legislative protection for life, medi-
cal regulations to protect women, and reducing 
the number of abortions—will largely deter-
mine the future of Roe:  whether, how, and 
on what timeframe it will be overturned.  the 
states are the constitutional forum in American 
politics best positioned to reflect public opin-
ion on abortion and to take positive action to 
protect human life and protect women from the 
negative impact of abortion.  And just as abor-
tions dropped approximately 19 percent dur-
ing the Clinton years because of life-affirming 
state legislation and other factors, new politi-
cal, legislative, educational, and cultural initia-
tives can have an impact in undermining Roe 
and reducing abortion even while the obama 
Administration is in power.

What follows outlines five essential elements 
to help a state effectively plan for the overturn-
ing of Roe:

Strategic assessment;(1) 
Comprehensive plan;(2) 
task force on status of abortion law (3) 
when Roe is overturned;
Legislative building blocks for suc-(4) 
cess; and
raising public awareness of the nega-(5) 

e

The road Map To Overturning Roe v.  Wade
What can the states do now?

By Clarke D. forsythe
Senior Counsel, Americans United for Life
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tive impact of abortion on women.
 
(1) Start With a Strategic Assessment

States need to thoroughly and frankly assess 
the strengths and weaknesses of their organiza-
tions and accomplishments and thoroughly un-
derstand the cultural, political, legislative, and 
constitutional obstacles that impede their suc-
cess before they can identify solutions to those 
obstacles.  What has been the track record in 
the state legislature over the past decade?  Is 
the legislature improving in pro-life strength?  
Legislative victories, even small ones, build 
important political momentum. 

Despite Roe, states have enacted legislation 
over the past three decades that has limited the 
abortion license, reduced abortions, increased 
legal protection for the unborn, and increased 
protection for women from the physical and 
psychological risks of abortion.  For example, 
36 states have unborn victims of violence laws 
which virtually did not exist in 1973, and 26 of 
those establish legal protection at conception.  
Likewise, 32 states have informed consent 
laws that didn’t exist in 1973.  

Looking forward, there are strategies the states 
can pursue that can improve the situation, pre-
pare the ground for future progress, and work 
toward a culture of life.  A spectrum of politi-
cal and legislative success is outlined in the 
50-state ranking in Defending Life 2006-2010.  
Different states are on different points of the 
spectrum in their ability to limit abortion and 
protect life in the law.  Louisiana and missis-
sippi are very different from California and 
new York.  But all states need a vision of a 
culture of life in their state and a strategy to get 
there from where they are in 2010.

A few states have devised a plan to prepare their 
state for the overturning of Roe and are making 
periodic assessments.  Criteria for such an as-
sessment can be found in the State rankings in 
Defending Life 2006-2010.  A comprehensive 
strategy will necessarily include constitution-
al, political, legislative, educational, and cul-
tural initiatives because the national policy of 
abortion-on-demand—imposed by the federal 
courts in every state—has become a broadly-
based problem, ingrained in our culture over 
the past 37 years. 

(2) A Long-Term Comprehensive Plan

Roe v. Wade is a tremendous obstacle to a cul-
ture of life in America.  By distorting the U.S. 
Constitution, the Supreme Court imposed a 
law of abortion-on-demand in every state and 
county across the country and empowered fed-
eral courts in every state to eliminate abortion 
prohibitions or regulations that arguably con-
flict with Roe.  no matter how strongly public 
opinion may support abortion prohibitions or 
regulations, the federal courts are empowered 
by Roe to invalidate and sweep away that popu-
lar support, and they have done so in hundreds 
of instances over the past 37 years.

A direct assault on Roe—by constitutional 
amendment or through the courts—is not fea-
sible in the next three years because of obstacles 
currently beyond our control.  those obstacles 
include the obama Administration (which is 
aggressively pro-abortion), the current political 
make-up of the U.S. Senate (which is aggres-
sively pro-abortion and responsible for confirm-
ing new justices), the current makeup of the U.S. 
Supreme Court, and the state of public opinion.  

For example, we do not have five votes on the 
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Supreme Court to overturn Roe, let alone the 
six that would be realistically necessary for a 
stable overruling.  the makeup of the Supreme 
Court is unlikely to improve during the obama 
Administration, and it may become even more 
pro-abortion.3

  
For these reasons, a long-term plan is neces-
sary.  The five primary elements of such a com-
prehensive plan include:

A constitutional strategy which (1) •	
corrects state activist court decisions 
creating a state version of Roe, or (2) 
prevents state judges from taking pol-
icy and legal determinations inherent 
in the abortion issue away from the 
people;
A legislative strategy that (1) restricts •	
abortion as much as possible in light 
of federal court obstruction, and (2) 
makes abortion an anomaly by affir-
matively protecting a developing hu-
man being outside the context of abor-
tion as much as possible;
An educational strategy that (1) in-•	
creases public awareness that abortion 
is bad for women socially, physically, 
and psychologically, (2) denigrates 
Supreme Court control of the abortion 
issue, and (3) helps voters understand 
both the practical implications of Roe 
and of overturning Roe;
A political strategy that establishes the •	
protection of human life as a key po-
litical value for voters and elects pub-
lic leaders who oppose legal abortion 
and other assaults on human life and 
dignity; and
A cultural strategy that (1) reduces out-•	
of-wedlock pregnancy, (2) strengthens 

marriage, (3) builds an ever-widening 
network of services to women with un-
planned pregnancies, and (4) informs 
women and citizens generally of those 
services. 

(3) Task Force on Status of Abortion Law 
When Roe is Overturned

Abortion prohibitions were effectively enforced 
before Roe to protect women and unborn chil-
dren from abortion.  But abortion prohibitions 
no longer exist in more than 40 states—either 
because they have been repealed or because a 
state judicial version of Roe makes them un-
enforceable.  Contrary to public assumption, 
there will be no immediate change in the states 
when Roe is overturned.  Abortion will remain 
legal in most states until the legislature affir-
matively acts.

thus, a task force within each state—made up 
of doctors, lawyers, legislators, law enforce-
ment experts, and others—should be recruited 
to evaluate the legal status of abortion in that 
state when Roe is overturned.4 

that task force should also anticipate legisla-
tive and judicial moves by abortion advocates 
to block the enforcement of any current or new 
laws, and create a media and legislative plan to 
pass the strongest possible limits on abortion 
and to enforce them effectively.

(4) Legislative Building Blocks for Success 

Given the severe constraints of the Supreme 
Court’s decisions in Roe v. Wade, Doe v. Bol-
ton, and Planned Parenthood v. Casey, AUL’s 
model legislation regarding abortion is de-
signed to do several things:
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Affirmatively protect the unborn child •	
within the context of abortion;  
Affirmatively protect the unborn child •	
outside the context of abortion; 
reduce abortions as much as pos-•	
sible;
Limit the scope of the abortion license •	
in law; 
Protect women from the dangers and •	
risks of abortion;
educate women, legislators and the •	
public about the risks of abortion; and  
Create test court cases with various •	
objectives, such as improving medical 
regulations, limiting the sweep of Roe, 
demonstrating the contradictions of 
Roe, and educating the public. 

this requires a close examination of current 
obstacles and opportunities, especially of what 
the Supreme Court and the justices have said in 
previous cases.

every issue of Defending Life includes model 
legislation to further these objectives.  these 
models are also available on AUL’s website 
(www.AUL.org).

(5) Public Awareness of the Negative 
Impact of Abortion on Women

Progress will depend on raising public aware-
ness of the negative impact of abortion on 
women through education and legislation.  

James Hunter’s analysis of the 1991 Gallup 
Poll on “Abortion and moral Beliefs” in his 
book, Before the Shooting Begins, shows that 
the American public and women see abortion 
as two sides of a coin: the impact (from abor-
tion or restricting it) on the unborn, and the im-

pact (from abortion or restricting it) on women.  
His analysis also shows that the public adheres 
to a series of myths about abortion (its benefit 
to women) and about Roe (the impact of over-
turning it).  the public sees legal abortion as 
a “necessary evil,” bad for the unborn child 
but good for women (keeping them out of the 
“back alley” by providing safe abortions).  

For this reason, public education that empha-
sizes the impact on the unborn alone is insuf-
ficient because it fails to account for this para-
digm.  the public is concerned about both the 
impact on women and the impact on the unborn 
from abortion or from abortion prohibitions.

the Supreme Court, along with the public, as-
sumes that legal abortion is, on balance, good 
for women.  Justice Blackmun, in the Court’s 
opinion in Roe, relied on the assumption that 
“abortion is safer than childbirth.”  the data 
the Court relied upon was thin and flawed, and 
no attention was given to the long-term risks 
of abortion.  Critically, the public is still not 
aware of the true risks.

Legislation that focuses on short-term and 
long-term risks to women can educate legisla-
tors, the public, and the media. Public aware-
ness can and must be made through both edu-
cation and legislation.  

Further Considerations

Political Obstacles and Solutions

there is an obvious dynamic between legisla-
tion and elections. States should have a plan to 
use each election cycle as a means of increas-
ing pro-life representation in the legislature 
and educate voters to view a candidate’s posi-
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tion on abortion as a key qualifying criterion. 

Political obstacles can tie up pro-life legisla-
tion for years, and it requires persistence and a 
carefully tailored strategy to circumvent such 
obstacles.  For example, tennessee recently 
finished an eight-year battle over legislation.  
It began in 2000 when the tennessee Supreme 
Court manufactured a right to abortion in the 
state constitution in Planned Parenthood v. 
Sundquist.5

A constitutional amendment to overturn the de-
cision was introduced in 2001, but it was sty-
mied by the Speaker of the House every year 
until 2009.  With a new speaker, the tennessee 
House and Senate finally passed SJR 127 in 
2009, a state constitutional amendment intend-
ed to overturn Sundquist.  When the vote fi-
nally came, all republicans and more than half 
of the Democrats voted for the amendment.6

examples such as this demonstrate that pro-life 
citizens in each state need to be organized and 
focused on supporting pro-life public officials 
and candidates for public office.  Educational 
and legislative campaigns are necessary build-
ing blocks to political reform because they 
shape the political climate and the issues that 
make up the next election campaign.  

For example, each state needs one or more ef-
fective political action committees (PACs) to 
help pro-life public officials and provide an op-
portunity for pro-life citizens to identify and fi-
nancially assist pro-life officials and candidates.  
Pro-life governors, attorneys general, legisla-
tors, and state and county prosecutors are key, 
because they are the state legal officials who 
will vote for pro-life laws, sign them, defend 
them in court, or effectively enforce them.

Educational Obstacles & Solutions

Legislative initiatives are limited or supported 
by public opinion and how legislators read 
public opinion.   therefore, public and media 
education is key to shaping public understand-
ing that will in turn support legislation.  

effective public education on abortion must ef-
fectively address the paradigm that the public 
views the abortion issue as two sides of a coin 
(balancing the impact on the unborn and the 
impact on women) and sees legal abortion as 
a “necessary evil.”  In general, the American 
public is in ignorance regarding the risks of 
abortion.  therefore, the answer to the myth of 
abortion as a necessary evil is to raise public 
awareness of the negative impact on women.

Because there are so many myths about abor-
tion and Roe, public education to prepare a 
state needs to emphasize seven themes:

Abortion is bad for women. 1) 
the people should decide the abortion 2) 
issue, not the Supreme Court.  
the Supreme Court causes abortion to 3) 
be uniquely controversial because it 
imposes a nationwide policy of abor-
tion—for any reason, at any time of 
pregnancy—that is supported by only 
seven percent of Americans.  
overturning 4) Roe means the people 
will decide the issue.
overturning 5) Roe will leave abortion 
legal in most states until the legislature 
affirmatively acts.  
the law can protect women and the 6) 
unborn through abortion laws just as 
it has through unborn victims of vio-
lence laws, wrongful death laws, and 
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other laws that confer legal recogni-
tion and protection on the unborn.
there are resources/services available 7) 
to enable a woman to carry to term 
and to raise a child or to formulate an 
adoption plan.

no state educational strategy can be effective 
without a vibrant and coordinated media strat-
egy which employs press releases, media inter-
views, op-ed articles, comprehensive website/
online content, and blogging to spotlight leg-
islative issues, the positions and decisions of 
public officials and candidates, and the conflict 
between pro-life policies and pro-abortion pol-
icies.  In addition, the power of social media 
(e.g. Facebook, twitter, and Youtube) is in go-
ing “viral.”  For example, within a few months 
after the 2008 elections, www.FightFoCA.
com’s online anti-Freedom of Choice Act 
(FoCA) petition hit over 700,000 signatures.    

Constitutional Obstacles & Solutions

State constitutions may be shaped by legisla-
tures and ratified by the people, but they are 
often distorted by judges.  Constitutional pro-
visions, state supreme court decisions, or con-
stitutional changes by ballot initiatives may 
block positive judicial or legislative changes.  

Currently, 16 states need to overturn state ver-
sions of Roe—state appellate decisions creat-
ing a right to abortion under the auspices of 
the state constitution.7  even when Roe is over-
turned, these state court decisions will block 
enforcement of abortion prohibitions and per-
haps abortion regulations as well. 

Generally, the evidence suggests that appointed 
state supreme courts, which are less responsive 

to the people, have been more pro-abortion 
than elected judiciaries.8  thus, pro-life leaders 
must monitor and oppose efforts in their states 
to move state appellate judiciaries, especially 
the state supreme or highest court, toward an 
appointed system. 

Effectively Protecting Persons

Protecting the unborn as human persons is im-
portant.  But the most important question is:  
What are the most effective means?  How can 
developing human beings be effectively pro-
tected in the context of current opportunities 
and obstacles?  

Unborn victims of violence laws and wrongful 
death laws have progressively done this, state 
by state, for the past quarter century.  States 
should work for unborn victims of violence, 
wrongful death laws, and other laws9 that pro-
tect the unborn from conception.  these are es-
sential building blocks to more comprehensive 
protection.  But, if states have these in force, 
what more can be done?

“Personhood” organizations have sprouted 
in various states to sponsor state human life 
amendments (HLAs) or constitutional person-
hood amendments.  States must thoroughly ex-
plore the pros and cons of abstract state human 
life (personhood) amendments.  these have 
been proposed in several states without a track 
record of success, sufficient deliberation, or 
any effective plan to succeed.  

Certain questions need to be answered.  What 
is the purpose of such an amendment?  Is it 
intended to overturn Roe v. Wade? or is it in-
tended to fix a legal or constitutional problem 
in the particular state?  
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realistically, a personhood amendment cannot 
and will not overturn Roe because it does not 
create a direct conflict with Roe and because 
the U.S. Supreme Court can easily refuse to 
hear any case.  the Court has rejected simi-
lar cases on numerous occasions over the past 
three decades.  the most likely result is either 
the Supreme Court will refuse to hear the case 
or the courts will follow the result in the case 
of Arkansas Amendment 68 (1988), where 
Amendment 68 did not create a direct conflict 
with Roe and the Amendment was invalidated 
only insofar as it conflicted with the federal 
Hyde Amendment.10

 
the real question is whether an amendment, 
or which version of an amendment, can fix a 
particular constitutional problem in the state.   
this requires a state-by-state—not a one-size-
fits-all—evaluation. 

If a state has already enacted unborn victims 
of violence laws, wrongful death laws, and 
other protective laws that provide legal rec-
ognition and protection from conception, 
the state might consider (1) a constitutional 
amendment specifically drafted to address the 
state version of Roe, as tennessee did in 2009; 
(2) a constitutional amendment like that in the 
rhode Island constitution, which neutralizes 
the state constitution as an independent source 
of abortion rights,11 or the Arkansas consti-
tution which relates to the public funding of 
abortion;12 or (3) statutory preambles like the 
missouri preamble, which includes wording 
that human life begins at conception and un-
born children have protectable interests in life 
and well-being, and which was permitted to go 
into effect (without a specific ruling as to con-
stitutionality) by the U.S. Supreme Court.13  
the “State Constitutional Amendment” in this 

volume is one option.

At the very least, before any such amendment 
is considered, legislative and political building 
blocks for success should be in place.

Conclusion

Clearly, state organizations cannot do all of this 
at once.  they need to constantly strive to im-
prove and consistently look to and learn from 
those who are doing it better.  the most chal-
lenging aspect is deciding what priorities need 
to be addressed in an ordered manner to build 
success, public awareness, and political mo-
mentum.  In that regard, AUL has developed a 
powerful tool—Defending Life—to help states 
prioritize their strategy and take steps to best 
implement a lasting culture of life.
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B eginning in the spring of 2009, abortion 
advocates and their allies began insist-

ing in the media and in communications with 
their supporters that the “Freedom of Choice 
Act” (FoCA), while important, was not an im-
mediate priority and concerned Americans had 
overreacted to a piece of legislation that had 
not even been introduced in the current Con-
gress.  And despite having control of Congress 
and the executive Branch, some even appeared 
to confess they do not have the votes needed 
for passage.

What are the reasons for this sudden and very 
public change of tune?  Why—when they have 
President Obama’s promise to finally enact 
FOCA, 20 years after it was first proposed—do 
they appear to be quickly conceding defeat?

the apparent back-pedaling on a long-estab-
lished priority is a testament to the ferocious 
opposition engendered by this radical federal 
power-grab masquerading as common leg-
islation.  However, as history has repeatedly 
shown, abortion advocates’ apparent conces-
sions should be viewed with a great deal of 
skepticism.  now more than ever, we need to 
beware of FoCA-by-Stealth: attempts by the 
Administration, Congress, and abortion advo-
cates to enact FoCA piecemeal while purpose-
fully attempting to deflect—or at least neutral-
ize—public opposition to their far-reaching 
abortion-on-demand agenda.

Clearly, the Administration, Congress, and 
abortion advocates have stolen a page from 
the successful pro-life playbook of progressive 
strategy.  However, instead of targeted laws 
designed to fence in the abortion license and 
to protect women from the negative impact of 
abortion, they are using a variety of executive, 
budgetary, and legislative means to realize 
their “full vision of reproductive freedom”—
code words for unrestricted, unregulated, un-
apologetic, and taxpayer-funded abortion-on-
demand.

Recognizing an Ally, Abortion Advocates 
Waste No Time Making Demands

In December 2008 (just one month after the 
election), a coalition of pro-abortion groups—
including Planned Parenthood, nArAL Pro-
Choice America, and the American Civil Liber-
ties Union (ACLU)—gave an expansive set of 
“marching orders” to the obama Administra-
tion.  In a 55-page memorandum subsequently 
posted on the obama transition team’s web-
site, the coalition urged the incoming Adminis-
tration to, among other things:

rescind the “mexico City Policy” •	
first implemented by President Ronald 
reagan in 1984 to prohibit federal tax-
payer funding of programs and organi-
zations that promote or perform abor-
tions overseas.

Beware of fOCA-by-Stealth:
How a radical abortion-on-demand agenda is being 
implemented piecemeal, and how it could impact the states

By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life
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restore federal taxpayer funding for •	
the United nations Population Fund 
(UnFPA), which actively promotes 
abortion worldwide and is arguably 
complicit in the continued enforce-
ment of restrictive population control 
programs and forced abortions.
remove U.S. Food and Drug Admin-•	
istration (FDA) restrictions on minors’ 
access to over-the-counter “emergency 
contraceptives” (also known as Plan 
B).  then-existing FDA protocols re-
quired girls under 18 years of age to 
have a valid prescription for this po-
tentially-dangerous drug.
reverse the December 2008 decision •	
by the U.S. Department of Health and 
Human Services (HHS) requiring re-
cipients of certain federal funding to 
certify compliance with existing fed-
eral laws protecting healthcare profes-
sionals who are morally opposed to 
promoting or providing abortions or 
contraceptives.
Appoint federal judges—including •	
U.S. Supreme Court justices—who 
support abortion rights and would in-
terpret that right in an increasingly ex-
pansive and radical manner.
Increase title X family planning fund-•	
ing, which provides funding to Planned 
Parenthood, from $300 million in fis-
cal year 2009 to at least $700 million 
in 2010.
repeal the Hyde Amendment, which •	
limits federal taxpayer funding for 
abortions of medicaid-eligible wom-
en.
Provide federal taxpayer funding of •	
abortions for federal employees and 
their dependents, members of the 

Armed Forces and their dependents, 
residents of the District of Columbia, 
Peace Corps volunteers, native Amer-
ican women, and women in federal 
prisons.
Increase federal funding of interna-•	
tional family planning programs from 
$461 million in fiscal year 2009 to $1 
billion for 2010.
ensure public funding for abortion is •	
included in any healthcare reform leg-
islation.

Finally and predictably, the document also 
specifically called on President Obama to 
take the lead in calling for Congress to pass 
the “Freedom of Choice Act” and—as he has 
already promised—sign it into law once it ar-
rives at his desk.

each of the demands listed above—and oth-
ers contained in this controversial and exten-
sive wish list—embody the “spirit of FoCA” 
and represent incremental but critical steps to-
ward implementing its radical agenda.  Sadly, 
the obama Administration and its allies in 
Congress have acted quickly to meet and even 
exceed the demands of abortion activists.1

How Is FOCA’s Expansive and 
Radical Agenda Being Implemented?

Despite the increasing backlash against both 
FoCA and the Administration’s apparent de-
sire to centralize power and authority in the 
federal government at the expense of the States 
and the people, abortion advocates within and 
outside the Administration have not been dis-
suaded from their goal of unfettered, federal 
government-controlled, and taxpayer-funded 
abortion-on-demand.  Instead, they are clearly 
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determined to pursue what they believe is the 
path of least resistance: FoCA-by-Stealth.

rather than a direct and possibly losing battle 
and debate over FoCA as a single piece of 
legislation, they are resorting to a strategy of 
incremental and relentless implementation of 
the principles, spirit, and intent of FoCA.  In 
pursuit of this strategy, they are already using 
a variety of tools including executive orders; 
executive Branch appointments; federal bud-
get appropriations; federal legislation; action 
on long-standing budgetary 
riders; efforts to overhaul the 
nation’s healthcare system; 
and even potential Senate 
ratification of international 
conventions to advance and 
fund a radical pro-abortion 
agenda.2

How Will the 
FOCA-by-Stealth Agenda 
Impact the States?

FoCA—whether implement-
ed as a single piece of legisla-
tion or piecemeal—creates a 
new and dangerously radical 
right.  It establishes the right 
to abortion as a “fundamental right,” elevating 
it to the same status as the right to vote and 
the right to free speech (which, unlike the abor-
tion license, are specifically mentioned in the 
U.S. Constitution).  Critically, in Roe v. Wade, 
the Supreme Court did not define abortion as a 
fundamental right.  And, with the exception of 
a couple of minor attempts by specific justices 
in later opinions to distort the Court’s jurispru-
dence and classify abortion as a fundamental 
right, the Court has not subsequently defined 

abortion as a fundamental right.3  thus, FoCA 
goes beyond any Supreme Court decision in 
enshrining unlimited abortion-on-demand into 
American law.

FoCA would also subject laws regulating or 
even touching on abortion to judicial review 
using a “strict scrutiny” framework of analysis.  
this is the highest standard American courts 
can apply and is typically reserved for laws 
impacting such fundamental rights as the right 
to free speech and the right to vote.  Prior to the 

Supreme Court’s 1992 deci-
sion in Planned Parenthood 
v. Casey (which substituted 
the “undue burden” standard 
for the more stringent strict 
scrutiny analysis), abortion-
related laws (such parental 
involvement for minors and 
minimum health and safety 
standards for abortion clin-
ics) were almost uniformly 
struck down under strict 
scrutiny analysis.  If enacted, 
FoCA would be applied ret-
roactively to all federal and 
state abortion-related laws 
and would result in their in-
validation.

In elevating abortion to a fundamental right, 
FoCA poses an undeniable and irreparable 
danger to common-sense laws supported by a 
majority of Americans.  Among the more than 
550 federal and state laws that FoCA would 
nullify are:

“Partial Birth Abortion Ban Act of •	
2003;”
“Hyde Amendment” (restricting tax-•	
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payer funding of abortions);
restrictions on abortions performed at •	
military hospitals;
restrictions on insurance coverage for •	
abortion for federal employees;
Informed consent laws;•	
Reflection periods;•	
Parental consent and notification •	
laws;
Health and safety regulations for abor-•	
tion clinics;
requirements that licensed physicians •	
perform abortions;
“Delayed enforcement” laws (banning •	
abortion when Roe v. Wade is over-
turned and/or the authority to restrict 
abortion is returned to the states);
Bans on partial-birth abortion;•	
Bans on abortion after viability.  Fo-•	
CA’s apparent attempt to limit post-
viability abortions is illusory.  Under 
FoCA, post-viability abortions are ex-
pressly permitted to protect the wom-
an’s “health.”  Within the context of 
abortion, “health” has been interpreted 
so broadly that FoCA would not actu-
ally proscribe any abortion before or 
after viability.
Limits on public funding for elective •	
abortions (thus, making American tax-
payers fund a procedure that many find 
morally objectionable);
Limits on the use of public facilities •	
(such has public hospitals and medical 
schools at state universities) for abor-
tions;
State and federal legal protections for •	
individual healthcare providers who 
decline to participate in abortions;
Legal protections for Catholic and oth-•	
er religiously-affiliated hospitals who, 

while providing care to millions of 
poor and uninsured Americans, refuse 
to allow abortions within their facili-
ties.

notably, pro-abortion groups do not deny Fo-
CA’s draconian impact.  For example, Planned 
Parenthood has explained, “FoCA will super-
cede anti-choice laws that restrict the right to 
choose, including laws that prohibit the public 
funding of abortions for poor women or coun-
seling and referrals for abortions. Additionally, 
FoCA will prohibit onerous restrictions on a 
woman’s right to choose, such as mandated 
delays and targeted and medically unnecessary 
regulations.”4

What Has Been the Impact 
of State FOCA’s?

to date, seven states have enacted versions of 
FoCA, further entrenching and protecting the 
right to abortion in those states:  California, 
Connecticut, Hawaii, maine, maryland, 
nevada, and Washington.

notably, states that have enacted FoCAs have 
experienced increases in abortion rates despite 
the steady decrease in the national abortion 
rate over the past 15 years and/or have main-
tain abortion rates that are often significantly 
higher than the national rate.  Supporting evi-
dence for this conclusion is aptly provided by 
the experiences of maryland and nevada—
both of which enacted state FoCAs in the early 
1990s.

maryland enacted a FoCA in 1991.  According 
to the pro-abortion Alan Guttmacher Institute, 
maryland’s abortion rate5 in 1991 was approx-
imately 4.6 percent higher than the national 
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rate. However, from 1991 through 2005, mary-
land’s abortion rate increased each year while 
the national rate declined each year.  notably, 
in 2005 (14 years after enacting a FoCA), 
maryland’s abortion rate was 62 percent higher 
than the national rate. 

Source:  Guttmacher Institute

Further, nevada enacted a FoCA by ballot ini-
tiative in 1990. From 1991 through 2000, the 
nevada abortion rate remained consistently 
higher (and, at times, significantly higher) than 
the national abortion rate.

Source:  Guttmacher Institute

the experience of these states aptly demon-
strates that the enactment of a federal FoCA 
will not reduce abortion rates, but will likely 
result in an increase in abortions nationwide.  

this would reverse the trend of the last 15 
years, during which we have experienced a 
notable decrease in the abortion rate—a de-
crease directly attributable to the enactment 
of protective state laws like informed consent 
and parental involvement.  However, it is these 
protective and effective laws and others that 
FoCA targets for elimination.

What Can the States Do to Oppose FOCA?

It is critical the states continue to push and 
enact protective and life-affirming legislation, 
demonstrating a continuing commitment to 
women and the unborn.  Specific recommen-
dations for each of the 50 states are available in 
the State report Cards section of this volume.  
moreover, states should consider collectively 
voicing their opposition to FoCA through leg-
islative resolutions and other measures.  AUL 
has prepared a model state resolution opposing 
the “Freedom of Choice Act.”  In 2009, this 
resolution was adopted in Georgia, missouri, 
and oklahoma.6

Conclusion

Clearly, FoCA will not make abortion safe or 
rare; on the contrary, it will actively promote 
abortion and do nothing to ensure its safety.  
thus, abortion advocates’ unrelenting cam-
paign to enact FoCA is a wake-up call to all 
Americans.  If implemented, FoCA would in-
validate common-sense, protective state laws 
the majority of Americans support.  It would 
not protect or empower women.  Instead, it 
would protect and promote the abortion indus-
try, sacrifice women and their health to a radi-
cal political ideology, and silence the voices of 
everyday Americans who want to engage in a 
meaningful public discussion over the avail-
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ability, safety, and even desirability of abor-
tion.

Endnotes
1 For a timeline of actions taken by Congress and the obama 
Administration that are furthering FoCA-by-Stealth, see http://
www.aul.org/FoCAbyStealthtimelin (last visited August 26, 
2009).
2 For more analysis of FoCA-by-Stealth, see http://www.aul.
org/FoCA_by_stealth (last visited August 26, 2009).
3 See City of Akron v. Akron Ctr for Reproductive Health, 462 
U.S. 416, 420 n.1 (1983) (majority opinion authored by Justice 
Powell) and Thornburgh v. ACOG, 476 U.S. 747, 772 (1986) 
(“A woman’s right to make that choice freely is fundamental.”).
4 See e.g. http://www.nrlc.org/FoCA/PPFAfoca-ques-
tions-12445.mht (a January 2004 factsheet published by the 
Planned Parenthood Federation of America) (last visited August 
26, 2009).
5 The “abortion rate” is defined as the number of women per 
1,000 in the state who underwent an abortion in any given year.
6 more information about the “Freedom of Choice Act” is avail-
able at www.fightfoca.com (a project of AUL Action).
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n Roe v. Wade,1 the U.S. Supreme Court held 
that the right of privacy secured by the Due 

Process Clause of the Fourteenth Amendment 
includes a woman’s “fundamental right” to 
determine whether or not to terminate her 
pregnancy.  Since that time, legislatures have 
attempted to dampen the blow of abortion-
on-demand by regulating the practice of abor-
tion through legislation aimed at protecting 
both women and the unborn.  the following 
is a general survey of federal and state laws 
regarding the most prominent of these regula-
tions and issues.

Informed Consent

Generally, informed consent laws (also known 
as women’s “right-to-know” laws) require 
certain information to be provided to a wom-
an before her consent to an abortion is truly 
informed.  the U.S. Supreme Court not only 
upheld Pennsylvania’s informed consent law 
in Planned Parenthood v. Casey,2 but it also 
refused to review a lower court ruling which 
found mississippi’s informed consent law con-
stitutional.3  the Court stated that the “right to 
choose” does not prohibit a state from taking 
steps to ensure that a woman’s choice is in-
formed and thoughtful.4  the Court held, “In 
attempting to ensure that a woman apprehends 
the full consequences of her decision, the State 
furthers the legitimate purpose of reducing the 
risk that a woman may elect an abortion, only 
to discover later, with devastating psychologi-

cal consequences, that her decision was not 
fully informed.”5

Further, the Court also upheld Pennsylvania’s 
24-hour reflection period.  The Court stated, 
“the idea that important decisions will be more 
informed and deliberate if they follow some 
period of reflection does not strike us as unrea-
sonable, particularly where the statute directs 
that important information become part of the 
background of the decision.”6  While Planned 
Parenthood argued that such reflection periods 
create an undue burden on women, the Court 
disagreed.  Instead, the Court held that a 24-
hour reflection period is not an undue burden, 
even if such a law has the effect of increas-
ing the cost and risk of delay of abortions.7  
the Court concluded that such information 
requirements are rationally related to a state’s 
legitimate interest in ensuring that a woman’s 
consent to abortion be fully informed.  Further-
more, the Court held that it is not unconstitu-
tional to require the physician to be the person 
providing the mandated information.8

In 2007, the Court reaffirmed the states’ sub-
stantial interests in providing women with ac-
curate medical information.  In Gonzales v. 
Carhart, the Court stated that “it seems unex-
ceptionable to conclude some women come to 
regret their choice to abort the infant life they 
once created and sustained,” noting “[s]evere 
depression and loss of esteem can follow.”9  
the Court went on to conclude “[t]he State has 
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an interest in ensuring so grave a choice is well 
informed.”10  these acknowledgements pave 
the way for states to promulgate more protec-
tive informed consent laws.

Currently, 32 state informed consent laws are 
in effect, 24 of which require one-day (usually 
24-hour) reflection periods before the perfor-
mance of an abortion.11  States have also be-
gun requiring information be given to women 
regarding fetal pain, the availability of ultra-
sounds, and the existence of a link between 
abortion and breast cancer.

Parental Involvement

Parental involvement laws12 are also constitu-
tional under the U.S. Supreme Court’s deci-
sion in Casey.  Specifically, the Court stated, 
“Our cases establish, and we reaffirm today, 
that a State may re-
quire a minor seeking 
an abortion to obtain 
the consent of a parent 
or guardian, provided 
that there is an ad-
equate judicial bypass 
procedure.”13  the 
Court also stated cer-
tain provisions have 
“particular force with 
respect to minors.”14  
For example, a reflec-
tion period provides parents with an opportu-
nity to consult with the minor and “discuss the 
consequences of her decision in the context of 
the values and moral or religious principles of 
their family.”15

thirty-seven state parental involvement laws 
are currently in effect.  Twenty-five states re-

quire parental consent for minors seeking abor-
tion, and twelve states require parental notice 
for minors seeking abortion.16

Partial-Birth Abortion

the seminal case on partial-birth abortion is 
Gonzales v. Carhart, decided in April 2007.  
reacting to the Court’s earlier (2000) deci-
sion in Stenberg v. Carhart (invalidating 30 
state bans on partial-birth abortion), Congress 
enacted the “Partial Birth Abortion Ban Act,” 
which President George W. Bush signed into 
law in november 2003.  While the Act sought 
to prohibit the performance of partial-birth 
abortions across the nation, it immediately 
met a firestorm of litigation, culminating in the 
Gonzales decision.

In Gonzales, the Court upheld the federal 
partial-birth abortion 
ban by a 5-4 vote.  
While the Court dis-
tinguished the federal 
ban from the state ban 
at issue in Stenberg, 
the Court in Gonza-
les effectively threw 
out Stenberg and re-
stored the guidelines 
set forth in Casey that 
are more deferential 
to state legislation.17   

Because there were other alternative methods 
for late-term abortions, the Court ruled the fed-
eral ban did not require a health exception.18  
the Court also narrowed the unlimited health 
exception laid out in Doe v. Bolton to a focus 
on “significant health risks”—effectively re-
jecting the contention that an unlimited emo-
tional health exception is required for every 
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abortion regulation.19

the federal ban is now the gold standard for 
state partial-birth abortion bans.  Currently, 18 
states maintain enforceable partial-birth abor-
tion bans.20

Public Funding of Abortion

Congress passed the Hyde Amendment in 1976, 
which restricts federal funding of medicaid 
abortions to cases of life endangerment, rape, 
and incest.  In Harris v. McRae, a case champi-
oned by AUL, the U.S. Supreme Court upheld 
the Hyde Amendment and also held that states 
participating in the medicaid program are not 
required under title XIX of the Social Secu-
rity Act to fund medically-necessary abortions 
for which there is no federal reimbursement.21  
the Court also concluded the government may 
rationally distinguish between abortion and 
other medical procedures, because “no other 
procedure involves the purposeful termination 
of a potential life.”22

Seventeen states fund abortions for low-income 
women similar to the way in which they fund 
other pregnancy and general health services.  
thirty-two states and the District of Columbia 
fund abortions similar to the funding under the 
Hyde Amendment; in other words, abortions 
are publicly funded for low-income women 
only in the case of life endangerment, rape, or 
incest.  one state provides coverage for abor-
tions only in life-saving situations (in apparent 
violation of the Hyde Amendment).

Abortion Clinic Regulations 
and Provider Requirements

In the late 1960s and early 1970s, proponents 

of abortion argued the legalization of abortion 
would ensure proper surgical and follow-up 
care for women seeking abortion.  Yet as story 
after story of botched abortions surfaces, noth-
ing has proven to be further from the truth.   In 
an attempt to remedy the substandard condi-
tions found in abortion clinics across the na-
tion, states have begun promulgating regu-
lations aimed at the abortion industry.  the 
U.S. Supreme Court has not yet spoken on the 
constitutionality of state abortion clinic regula-
tions.  However, clinic regulations have been 
consistently upheld in the lower courts under 
Planned Parenthood v. Casey.  For example, in 
Greenville Women’s Clinic v. Bryant, the Fourth 
Circuit held that South Carolina’s statute regu-
lating abortion clinics did not place an undue 
burden on women seeking abortion or violate 
the equal Protection Clause by distinguishing 
between clinics on the basis of the number of 
abortions performed.23  the plaintiff-abortion 
clinics appealed, but the U.S. Supreme Court 
denied review.24  In 2002, following a second 
legal challenge, the Fourth Circuit again upheld 
South Carolina’s regulations, and the Supreme 
Court again denied review.25

In 2007, missouri enacted a law regulating fa-
cilities that perform abortion as “ambulatory 
surgical centers,” mandating that such clinics 
meet stringent health and safety requirements.  
twenty-one other states have enacted abortion 
clinic regulations (of varying strength) that 
apply to all abortions, and five states regulate 
the provision of abortions only after the first 
trimester.26  eight states have enacted regula-
tions that are either in litigation, enjoined, or 
not enforced.

Forty-three states and the District of Columbia 
limit the performance of surgical abortions to li-
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censed physicians.  moreover, in all but a small 
number of these states, the physician-only laws 
can appropriately be interpreted to apply to the 
provision of non-surgical abortions (i.e. rU-
486).  Also, in the interest of patient health and 
safety, 11 states, as part of their clinic regula-
tions or other law, require that abortion provid-
ers maintain hospital admitting privileges.

State Constitutional Rights to Abortion

Importantly, since 1973 courts in an increasing 
number of states have manipulated their state 
constitutions to find abortion rights that have no 
basis in the history of the state or its constitu-
tion.  these court decisions currently block im-
portant regulations of abortion in those states.  
And these decisions threaten to restrict the right 
of the people to self-government when Roe v. 
Wade is overturned.

the U.S. Constitution contains a “supremacy 
clause” which declares that the federal consti-
tution and laws, including U.S. Supreme Court 
decisions interpreting those laws, are supreme 
over state law.   However, court decisions by 
state courts may create more expansive rights 
under the state constitution than exist under the 
U.S. Constitution.27  thus, the U.S. Supreme 
Court allows state courts to create broader 
rights to abortion than exist under Roe v. Wade, 
Planned Parenthood v. Casey, and Gonzales v. 
Carhart.  In many of these state cases, courts 
have manipulated privacy clauses in the state 
constitutions to create an unprecedented right to 
abortion. 

there are at least 16 states28 with state consti-
tutional rights to abortion, which would block 
prohibitions—and also probably some regu-
lations—in those states.  In effect, this means 

that state courts have invalidated under the state 
constitution state laws like parental consent and 
informed consent that the U.S. Supreme Court 
has allowed under Roe v. Wade and its progeny.  
only an amendment to the state constitution 
or an overruling decision by the state supreme 
court can change such state court decisions. 

RU-486 and Emergency Contraception

there is currently much debate surrounding 
the safety and efficacy of both RU-486 (“the 
abortion pill”) and “emergency contraception,” 
or Plan B.  

on September 28, 2000, the Food and Drug 
Administration (FDA) approved rU-486 un-
der Subpart H, the agency’s accelerated ap-
proval regulations.  Despite multiple citizen 
petitions warning against approval of rU-486 
or requesting a stay of its approval, rU-486 
is currently available throughout the United 
States and any person with a medical license 
can prescribe the rU-486 regimen.  However, 
ohio has taken steps toward ensuring the drug 
is used as safely as possible.  In 2004, the state 
legislature passed a law demanding clinics 
abide by the specific regimen laid out by the 
FDA when it first approved RU-486.  

the battle surrounding the “emergency contra-
ception drug,” Plan B, involves its status as a 
prescription drug.  In 2001, several pro-abor-
tion organizations petitioned the FDA to make 
Plan B available over the counter.  the FDA 
originally denied the application, but its deci-
sion was left open for further consideration.  
on August 24, 2006, the FDA approved over-
the-counter sales of Plan B to women 18 years 
of age and over.  However, on march 23, 2009, 
a federal district court in new York ruled that 
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Plan B must be made available to 17-year-olds 
and directed the FDA to reconsider its policies 
regarding access by minors.  the obama ad-
ministration did not appeal this decision and 
the FDA intends to comply with the ruling.

In at least nine states, pharmacists can dispense 
Plan B without a prescription simply by enter-
ing into an agreement with a physician.  there 
has also been a push in many states to require 
that Plan B be readily available in hospital 
emergency rooms, and now at least 15 states 
require sexual assault victims be given infor-
mation about and/or access to “emergency 
contraception.”
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2009 State Legislative Sessions in review:
Abortion & contraception

By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life

i n April 2007, the public debate over abor-
tion was irrevocably altered.  In the land-

mark Gonzales v. Carhart decision, the U.S. 
Supreme Court upheld the federal ban on 
partial-birth abortion and abdicated, at least in 
part, its role as the unofficial “National Abor-
tion Control Board.”

In its decision, the Court signaled an increasing 
willingness to blunt attempts by abortion ex-
tremists to use the courts to unilaterally impose 
their radical agenda on the American public, 
as well as an increasing willingness to let the 
people decide abortion policy.  the recent ac-
tions of state legislators, pro-life activists, and 
policy groups confirm this critical shift.  While 
abortion extremists have recycled the hyper-
bolic rhetoric of the 1970s, legislators and the 
public are increasingly considering prudent re-
sponses to the mounting evidence of the nega-
tive impact of abortion.

Overall Trends and Analysis

the majority of states continue their pursuit 
of life-affirming laws and policies, despite 
the incremental strategy of Congress and the 
obama Administration to implement a regime 
of unregulated and unrestricted abortion-on-
demand.  Several notable and promising devel-
opments and trends emerged in 2009:

the states considered approximately •	
300 abortion-related measures, the 

vast majority of them life-affirming, 
and virtually every state considered at 
least one pro-life measure.
Several states introduced resolutions •	
opposing the federal “Freedom of 
Choice Act” (FoCA), a radical piece 
of legislation that would enshrine 
abortion-on-demand into American 
law and override all federal and state 
laws regulating or restricting abortion. 
Meanwhile, attempts in five states to 
enact state versions of FoCA were 
handily defeated.
Informed consent, ultrasound require-•	
ments, enhanced parental involvement 
requirements, and comprehensive 
health and safety regulations for abor-
tion clinics continued to receive sig-
nificant attention in the states.

These life-affirming trends—especially during 
an economic crisis—bode well for the 2010 
state legislative sessions and the continuing 
pursuit of a renewed culture of life.

ABORTION

In 2009, the states considered approximately 
300 measures related to abortion, a decrease 
of 33% from 2008 levels. However, this de-
crease was less than expected, given state leg-
islatures’ understandable focus on economic 
and budgetary issues.
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Constitutional Amendments

A small number of states, including missouri, 
new Jersey, tennessee, and West Virginia, 
considered measures declaring that their state 
constitutions do not encompass a right to abor-
tion and/or a right to state taxpayer funding of 
abortion. tennessee’s measure carries over to 
2010.

Legislative Resolutions

At least nine states—Alabama, Georgia, Illi-
nois, missouri, montana, nebraska, north Da-
kota, ohio, and oklahoma—considered resolu-
tions opposing the federal “Freedom of Choice 
Act.”  An AUL-drafted resolution was passed 
by the missouri House of representatives and 
by both chambers in Georgia and oklahoma. 

Statutory Redefinitions—
Medical Emergency Exceptions

A few states, including Alaska and Arizona, 
considered legislation to modify – and in most 
cases limit – their definition of “medical emer-
gency” in abortion-related laws.

Abortion Bans

Comprehensive Abortion Bans
At least two states—Alabama and Georgia—
considered sweeping bans on abortion.

Partial-Birth Abortion Bans
At least eight states—including Arizona, Ar-
kansas, Hawaii, Kansas, Kentucky, and michi-
gan—considered measures to ban partial-birth 
abortion.
Arizona and Arkansas enacted bans on the pro-
cedure, while Kansas Governor Kathleen Sebe-

lius vetoed a similar measure in April 2009.

Post-Viability Abortions
At least four states, including Kansas and Utah, 
considered measures related to post-viability 
abortion.

Utah enacted a measure prohibiting post-via-
bility abortions except in cases of life endan-
germent, “serious risk of substantial and irre-
versible impairment of a major bodily func-
tion,” severe fetal abnormality as certified by 
two physicians, or rape or incest reported to the 
police.  Under the measure, performing a pro-
hibited abortion is a felony.

Conversely, Kansas Governor Sebelius vetoed 
a measure modifying the state’s definition of 
“viability” to the point at which a child can sur-
vive with or without medical intervention (as 
opposed to the current law which provides that 
viability is attained when the child can survive 
without the application of “extraordinary mea-
sures”).

Saline Abortions
minnesota considered a ban on saline abor-
tions.

Sex-Selective Abortions
At least five states—including Michigan, Min-
nesota, mississippi, oklahoma, and West Vir-
ginia—considered measures to ban abortions 
performed for sex selection. oklahoma became 
the third state to enact such a ban.

“Personhood” Legislation
A small number of states—including Geor-
gia, maryland, montana, north Dakota, and 
Virginia—considered constitutional amend-
ments or other measures to define unborn chil-
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dren from the moment of conception as “per-
sons” under state laws or to provide the unborn 
“equal rights and protections” under the state’s 
constitution and laws. A primary intent of such 
legislation is to ban abortion.

Abortion Alternatives

Despite budgetary shortfalls, a number of states 
considered measures to fund the life-affirming 
work of pregnancy care centers (PCCs).

Direct Funding of PCCs
At least 13 states—including Kansas, Louisiana, 
missouri, north Dakota, oklahoma, Pennsylva-
nia, texas, and Wisconsin—considered measures 
providing direct taxpayer subsidies to PCCs.

the Louisiana legislature allocated $1.5 mil-
lion to PCCs.

missouri’s budget allocates $2 million to pro-
vide “alternatives-to-abortion services” for 
any pregnant woman at or below 200% of the 
federal poverty level. the program will offer a 
range of services to a woman during her preg-
nancy and for one year following birth.

north Dakota, oklahoma, and texas also al-
located state funds to PCCs, and Wisconsin’s 
annual budget provides $154,000 to organiza-
tions providing “alternatives-to-abortion.”

meanwhile, Kansas Governor mark Patterson 
eliminated $355,000 in appropriated funding 
to PCCs.

Funding Through “Choose Life” License 
Plates
At least seven states—including Louisiana, 
missouri, north Carolina, texas, and Virgin-

ia—considered measures to approve “Choose 
Life” license plate programs that provide 
earned revenue to PCCs.  In march 2009, Vir-
ginia approved its “Choose Life” program.

Pro-PCC Resolution
Kentucky considered a resolution commend-
ing the work of PCCs.

Regulation of PCCs
At least four states—michigan, new York, 
texas, and West Virginia—considered mea-
sures to regulate PCCs.

Abortion Funding

In 2009, legislation and issues related to the 
use of state taxpayer funding for abortion were 
debated in a number of states.

State Funding for Abortions
At least eight states—including Iowa, mary-
land, minnesota, tennessee, Virginia, and 
West Virginia—considered measures related 
to the use of state funding (including medicaid 
funding) for abortions.

Iowa, maryland, and minnesota reauthorized 
their existing permissive funding policies.

Prohibition on the Use of State Funding for 
Abortion Counseling or Referrals
A few states, including minnesota and West 
Virginia, considered measures to prohibit the 
use of state funding for abortion counseling or 
referrals.

Prohibition of the Use of State Facilities and 
Employees for Abortions
A small number of states, including rhode Is-
land and West Virginia, considered measures 
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to prohibit the use of state facilities (such as 
state-run hospitals) or state employees for the 
provision of abortions.

Prohibition on Use of State Education Funding 
for Abortions
A few states, including Virginia and West Vir-
ginia, considered measures to prohibit or limit 
the use of funding slated for education (includ-
ing funding for state universities) for abor-
tions.

Prohibitions on Use of State Family Planning 
Funding for Abortions
At least nine states—including Colorado, Kan-
sas, michigan, tennessee, texas, and Virgin-
ia—considered measures prohibiting the use 
of state family planning funding to provide or 
promote abortion.

Colorado reenacted a long-standing restriction 
prohibiting those who perform abortions from 
receiving state family planning funding.

texas again approved a state budget measure 
requiring that recipients of state family plan-
ning funding segregate their family planning 
services from abortion services, maintaining 
separate incorporation, governing structure, 
facilities, and funding sources.

meanwhile in Kansas, Governor Sebelius ve-
toed language in the state’s budget bill that 
would have required family planning funds be 
dispersed on a priority-based system. the sys-
tem would have effectively excluded abortion 
providers like Planned Parenthood.

Insurance Coverage
At least four states—including California, 
new York, and oklahoma—introduced mea-

sures related to private insurance coverage of 
abortion. Similarly, at least two states, north 
Carolina and West Virginia, considered limits 
on the use of taxpayer funding to purchase in-
surance (that includes coverage for abortions) 
for state employees.

Informed Consent

At least 16 states—including Arizona, Califor-
nia, Connecticut, Indiana, Iowa, Kansas, Ken-
tucky, massachusetts, mississippi, missouri, 
nebraska, new York, north Dakota, rhode Is-
land, tennessee, and texas—considered mea-
sures requiring informed consent for abortion 
or modifying existing requirements.

Arizona enacted legislation requiring informed 
consent and a 24-hour reflection period before 
an abortion. Under the new law, a woman must 
receive information about the nature of the pro-
cedure, the immediate and long-term risks of 
abortion, the risks of childbirth, alternatives to 
the procedure, and the probable gestational age 
and anatomical and physiological characteris-
tics of the unborn child. A woman must also 
receive information about medical assistance 
benefits, the father’s liability for child support, 
and public and private agencies available to as-
sist her.

Kansas enacted a measure expanding the re-
quirements for the written materials abortion 
providers give to women considering abor-
tion. the materials must now include contact 
information for perinatal hospices and a list 
of organizations that provide free ultrasound 
examinations. Abortion providers must also 
inform women that the state-mandated written 
materials are also available online. 
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north Dakota enacted a measure requiring 
abortion providers to inform women that abor-
tion ends the life of a “whole, separate, unique 
human being,” Kansas Governor Sebelius ve-
toed a similar measure.

notably, a number of states considered in-
formed-consent enhancements, such as co-
erced abortion prevention, counseling on fetal 
pain, and ultrasound requirements.

Coerced Abortion Prevention
At least 12 states—including 
Arizona, Kansas, michigan, min-
nesota, missouri, north Dakota, 
ohio, rhode Island, and texas—
considered measures to prevent 
women from being coerced into 
having an abortion. typically, 
these bills required abortion pro-
viders to inform or counsel wom-
en on coercion and the protective 
services available to them. Some 
also criminalized coercive behav-
ior.

Arizona enacted an omnibus measure includ-
ing a requirement that abortion providers per-
sonally inform women they may not be coerced 
into an abortion.

Kansas enacted a measure requiring abortion 
providers to post signs indicating that no one 
may coerce a woman into an abortion, that an 
abortion requires a woman’s voluntary con-
sent, and that a woman may report coercive 
behavior to law enforcement. 

north Dakota enacted a measure requiring 
abortion clinics to prominently display signs 
with the following statement: “no one can 

force you to have an abortion. It is against the 
law for a spouse, a boyfriend, a parent, a friend, 
a medical care provider, or any other person to 
in any way force you to have an abortion.”

Similarly, ohio enacted a measure requiring 
abortion clinics to post signs stating that no 
one may coerce a woman into having an abor-
tion and encouraging any woman who feels 
that she is being coerced to discuss it with the 
clinic staff.

Fetal Pain
At least seven states—including 
Alaska, Indiana, missouri, new 
York, and Utah—considered mea-
sures to require medical person-
nel to counsel women on the pain 
an unborn child may feel during 
an abortion.

Utah enacted a measure requir-
ing abortion providers to offer a 
woman seeking an abortion at 20 
weeks’ gestation or later anesthe-

sia for the unborn child.

Ultrasound Requirements
At least 22 states—including Alabama, Con-
necticut, Florida, Illinois, Kansas, Kentucky, 
maryland, nebraska, new Jersey, north Caroli-
na, north Dakota, rhode Island, South Carolina, 
texas, Utah, Virginia, West Virginia, and Wyo-
ming—considered ultrasound requirements.

Kansas and north Dakota enacted measures 
requiring the abortion provider must offer a 
woman the opportunity to undergo an ultra-
sound and to hear the fetal heartbeat before an 
abortion.
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nebraska enacted a law requiring abortion 
providers, when they perform an ultrasound 
prior to an abortion, to display the image so 
the woman can see it and to answer any ques-
tions the woman has about the ultrasound. the 
provider must also offer the woman a list of 
organizations that perform ultrasound exami-
nations as part of abortion counseling.

Further, at least three states introduced mea-
sures to restrict the non-medical use of ultra-
sounds. Connecticut enacted a measure requir-
ing that all ultrasounds be ordered by a physi-
cian and performed for a “medical purpose.”

Paternal Consent/Spousal Involvement
ohio considered a measure requiring “paternal 
consent” for an abortion, while West Virginia 
again considered a measure requiring spousal 
consent.

Parental Involvement

In 2009, parental involvement for abortion—
either parental consent or notice—continued to 
be actively debated in a number of state legis-
latures.

Parental Consent
At least ten states—including Alaska, Arizona, 
massachusetts, new York, north Carolina, 
rhode Island, Virginia, and West Virginia—
considered measures to require parental con-
sent for abortion or to modify existing consent 
requirements.

Arizona amended its law to require notariza-
tion of a parent’s written informed consent. 
the legislature also established evidentiary 
standards for judicial bypass hearings when a 
minor is seeking to have the consent require-

ment waived. Finally, it also prohibited a par-
ent from refusing financial support as a means 
to coerce a daughter into having an abortion.

Parental Notice
At least 11 states—including Connecticut, Del-
aware, Florida, Hawaii, Iowa, montana, new 
Hampshire, new mexico, and new York—
introduced measures to require parental notice 
for abortion or to amend existing notification 
requirements.

Provider Requirements

Abortion Clinic Regulations
At least eight states—including minnesota, 
montana, tennessee, texas, Virginia, and 
West Virginia—considered health and safety 
regulations for abortion clinics. Some of these 
measures included abortion-specific regulatory 
schemes, while others sought to regulate abor-
tion clinics as “ambulatory surgical centers.”

Admitting Privileges 
and Licensing Requirements
At least three states—Indiana, Virginia, and 
West Virginia—considered measures to require 
abortion providers to have hospital admitting 
privileges.

Physician-Only Requirements for Abortion
At least four states—including Arizona, ne-
vada, minnesota, and West Virginia—con-
sidered measures to limit the performance of 
abortions to licensed physicians or to certain 
categories of physicians. Arizona enacted a 
measure limiting the performance of surgical 
abortions to physicians, and nevada enacted 
measures prohibiting “osteopathic medical 
professionals” and chiropractic physicians 
from performing abortions.
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West Virginia considered a measure preclud-
ing any one “who has admitted to committing 
or has been adjudicated as having committed 
medical malpractice” from performing abor-
tions.

Reporting Requirements
At least 12 states—including Iowa, Kansas, 
michigan, mississippi, missouri, oklahoma, 
West Virginia, and Wyoming—considered 
measures mandating the reporting of demo-
graphic and other information related to abor-
tion to state agencies (typically, the state De-
partment of Health).

oklahoma enacted a measure expanding the re-
quirements of its existing reporting law. mean-
while, the Kansas legislature failed to override 
Governor Sebelius’ veto of specific reporting 
requirements for post-viability abortions. the 
measure would have required specific infor-
mation on the diagnosis necessitating the late-
term abortion and a certification that the abor-
tion was, in fact, medically necessary.

Sexual Abuse Reporting Requirements
At least five states, including Mississippi and 
Pennsylvania, introduced measures to strength-
en or clarify existing sexual abuse reporting 
requirements. For example, mississippi con-
sidered the AUL-developed “Child Protection 
Act,” a comprehensive measure requiring the 
reporting of all suspicions of sexual abuse by 
designated individuals, including all employ-
ees of and volunteers in abortion clinics; man-
dating the retention of evidentiary samples; 
and creating a civil cause of action against 
anyone who takes a minor across state lines to 
circumvent the home state’s parental involve-
ment law.

Abortion Litigation Fund

Utah enacted a measure providing for a litiga-
tion fund to be used to pay for the legal defense 
of the state’s abortion-related restrictions, if 
needed.

State “Freedom of Choice Acts”

At least five states—including Illinois, Min-
nesota, new mexico, new York, and rhode 
Island—considered state versions of the feder-
al “Freedom of Choice Act,” providing for an 
unrestricted state right to abortion and abolish-
ing any existing regulations of or restrictions 
on abortion.

Ensuring Access to Abortion Clinics

At least four states—including Delaware, mon-
tana, new York, and rhode Island—consid-
ered measures to create so-called bubble zones 
around abortion clinics (areas where clinic 
demonstrators may not enter) and to criminal-
ize actions that inhibit access to clinics.

Training Abortion Providers

new York considered a measure to require 
medical residency training in obstetrics, gyne-
cology, internal medicine, women’s health, and 
osteopathy to include training in induced abor-
tions and complications.

CONTRACEPTION 
AND EMERGENCY CONTRACEPTION

In 2009, 25 states considered more than 60 
measures related to contraception. the vast 
majority of the measures sought to expand ac-
cess to both contraceptives and “emergency 
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contraception” or Plan B.

Definition of Contraception

A small number of states—including Alabama, 
Arizona, Colorado, and Virginia—considered 
measures classifying or defining “contracep-
tion.” Alabama and Arizona considered mea-
sures to exempt FDA-approved contraception 
from the state’s “abortion” definition and from 
compliance with the abortion-related laws, such 
as informed consent and parental involvement.

Colorado enacted a measure defining “con-
traception” as “a medically acceptable drug, 
device, or procedure used to prevent preg-
nancy” and “emergency contraception” as “a 
drug approved by the Federal Food and Drug 
Administration that prevents pregnancy after 
intercourse, including but not limited to oral 
contraceptive pills.” the measure exempts 
“mifepristone (rU-486) and any other drug or 
device that induces a medical abortion” from 
its definition.

Contraceptive Coverage

Insurance Mandates
At least nine states—including Illinois, Ken-
tucky, michigan, new York, oklahoma, Penn-
sylvania, South Dakota, and Wisconsin—con-
sidered measures to require insurance coverage 
of contraceptives. Wisconsin enacted a cover-
age mandate.

Minors’ Access
At least four states—mississippi, montana, 
texas, and West Virginia—considered mea-
sures expanding insurance coverage for con-
traception for minors. Conversely, at least three 
states—Georgia, Pennsylvania, and texas—

considered measures requiring parental in-
volvement for minors seeking contraception.

Contraception Information in Schools
north Carolina enacted a measure requiring 
“medically accurate information” about con-
traception and “reproductive health” in educa-
tional programs for middle school students.

Emergency Contraception

The most significant area of legislative activ-
ity related to contraceptives involved access to 
so-called “emergency contraception” or Plan 
B. At least 14 states considered such measures. 
this level of activity mirrored what we have 
seen over the past few years.

Informed Consent 
for Emergency Contraception
texas considered a measure mandating in-
formed consent for and the provision of certain 
medical and safety information to anyone re-
ceiving “emergency contraception.”

Emergency Room Access
At least ten states—Arkansas, Hawaii, michi-
gan, missouri, oklahoma, Pennsylvania, texas, 
Utah, Virginia, and West Virginia—considered 
measures to expand emergency room access to 
“emergency contraception” or Plan B.

Utah enacted a measure requiring emergency 
rooms to provide, at the request of a sexual 
assault victim, information about “emergency 
contraception.”

Virginia enacted a measure permitting a sexual 
assault nurse (in the absence of a physician) to 
provide “emergency contraception” to a vic-
tim.
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State “Prevention First” Legislation
taking a cue from Congress, which has intro-
duced the “Prevention First Act, an act that uses 
federal funds to expand access to contracep-
tives including “emergency contraception” and 
to promote its use, at least two states—Florida 
and Washington—considered similar measures 
at the state level, while Georgia considered a 
resolution urging the enactment of the federal 
measure.

Collaborative Practice Agreements
A small number of states, including new York, 
considered measures permitting nurses, phar-
macists, and other health care providers to 
dispense “emergency contraception” under a 
collaborative practice agreement with a physi-
cian.

Access at State Universities
new York again considered a measure, “the 
Public University emergency Contraception 
Act,” requiring every college and university 
of the State University of new York (SUnY) 
and the City University of new York to pro-
vide “emergency contraception” to any stu-
dent requesting it and requiring the widespread 
provision of information at such colleges and 
universities on the safety and availability of 
“emergency contraception” on campus.

Emergency Contraception Education 
Programs
At least two states—michigan and West Vir-
ginia—considered legislation creating state-
funded educational programs for “emergency 
contraception.”
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A winning Strategy:
Approaching abortion bans with prudence

By Clarke D. forsythe, Senior Counsel, Americans United for Life
& Mailee r. Smith, Staff Counsel, Americans United for Life

i n Roe v. Wade,1 the U.S. Supreme Court held 
that the states may not prohibit any abor-

tions before viability, a holding expressly reaf-
firmed by the Court in the 1992 case Planned 
Parenthood v. Casey.2  Since Roe, several at-
tempts have been made to enact abortion pro-
hibitions—by rhode Island in 1973, Utah in 
1991, Louisiana in 1991, and Guam in 1991—
and all failed.3  other attempts have been made 
to induce the Court to reconsider Roe, and, so 
far, they too have failed.  For example, in 2005 
a motion by the original “Jane roe,” norma 
mcCorvey, requested the Court revisit Roe; it 
failed, with the Court refusing to even hear the 
case.4

over the last few years, however, a number 
of states have debated and considered a vari-
ety of abortion prohibitions (or bans), includ-
ing the following:  prohibitions after viability, 
prohibitions on partial-birth abortions, delayed 
enforcement laws, and prohibitions on sex-se-
lective abortions.

ISSUES

Prohibitions after Viability

Despite ill-informed claims to the contrary, a 
careful examination of Roe and its companion 
case, Doe v. Bolton,5 shows that abortions may 
be performed for virtually any reason after vi-
ability.  In Roe, the Court held that after viabil-

ity “the State, in promoting its interest in the 
potentiality of human life, may, if it chooses, 
regulate, and even proscribe, abortion except 
where it is necessary, in appropriate medi-
cal judgment, for the preservation of the life 
or health of the mother.”6  In Doe, the Court 
defined the health exception in an unlimited 
fashion: 

[t]he medical judgment may be exercised 
in the light of all factors—physical, emo-
tional, psychological, familial, and the 
woman’s age—relevant to the well-being 
of the patient.  All these factors may relate 
to health.7

Given this broad definition of “health,” which 
includes psychological and familial factors 
as well as physical ones, it is clear that under 
Roe and Doe virtually any woman who wants 
to have an abortion after viability may obtain 
one.   thus, it is accurate to say that, unless and 
until the Supreme Court reviews and upholds 
a post-viability prohibition, abortions are legal 
throughout all nine months of pregnancy.

In Casey, Pennsylvania’s post-viability provi-
sion was not challenged, but the Court did up-
hold the validity of the narrow medical emer-
gency exception in the Pennsylvania law.  this 
may suggest that similar language in a post-
viability prohibition would pass constitutional 
muster.
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the Court did note that it is only in “rare cir-
cumstances in which the pregnancy is itself a 
danger to [a woman’s] own life or health,” and 
stated that “a woman who fails to act before vi-
ability has consented to the State’s intervention 
on behalf of the developing child.”8  Whether 
this language means that states may prohibit 
abortions after viability remains to be seen.  
the lower courts are divided on this question.  

Finally, in Gonzales v. Carhart, the Court in-
dicated that laws attempting 
to limit post-viability abor-
tions by restricting the health 
exception can be valid (e.g., 
limiting such abortions to sig-
nificant threats to the mother’s 
physical health).9  the impact 
of this decision also remains 
to be seen.

to summarize, under Roe and 
Doe, abortions may be per-
formed for any reason before 
viability and for virtually any 
reason after viability.  States 
are not encouraged, at this 
time, to pursue post-viability 
prohibitions.10

Prohibitions on Partial-Birth Abortion

In 2000, the U.S. Supreme Court reaffirmed 
Roe and Casey and struck down the partial-
birth abortion prohibitions of nebraska and 29 
other states.11  Seeing the procedure as grue-
some, dangerous to women, and medically un-
necessary, the U.S. Congress thereafter passed 
the “Partial Birth Abortion Ban Act of 2003.”  
the Act was immediately challenged in multi-
ple federal courts, culminating in the Supreme 

Court’s 2007 holding in Gonzales that the Act 
is entirely constitutional.

Significant for states considering partial-birth 
abortion bans are 1) the Court’s restoration of 
the guidelines set forth in Casey that are more 
deferential to state legislation; 2) the Court’s 
effective rejection of the claim that an unlim-
ited emotional health exception is required in 
every abortion regulation; and 3) the conclu-
sion that a health exception was not required in 

order for the federal ban to be 
constitutional.  

the Court noted there is 
documented medical dis-
agreement about whether the 
Act’s prohibition of partial-
birth abortion would ever 
cause significant health risks 
to women.12  thus, the ques-
tion became whether the Act 
could stand when medical un-
certainty persists.  the Court 
answered this question in the 
affirmative, noting that the 
Court itself has given state 
and federal legislatures wide 

discretion to pass legislation in areas where 
there is medical and scientific uncertainty.13  
Further, the Court expressly stated that medi-
cal uncertainty does not foreclose the exercise 
of this discretion in the abortion context “any 
more than it does in other contexts.”14  In con-
cluding that the Act does not impose an undue 
burden on a woman’s right to choose abortion, 
the Court noted its holding was supported by 
the fact that alternatives are available to the 
prohibited procedure.15

now that the Court has explicitly upheld the 
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federal ban, the time is ripe for state legisla-
tures to enact state partial-birth abortion bans.  
While much of the general public believes state 
bans are unnecessary because the federal gov-
ernment has already banned partial-birth abor-
tion, that assertion is incorrect for three basic 
reasons.

First, the penalties for violating the ban could 
be more stringent.  For example, under the fed-
eral ban, violators can be fined or imprisoned 
for no more than two years, or both.16  Contrast 
that to the ban in Louisiana, passed after the 
Gonzales decision, which states that a person 
violating the law “shall be imprisoned at hard 
labor for not less than one nor more than ten 
years, fined not less than ten thousand nor more 
than one hundred thousand dollars, or both.”17  
thus, there is room for states to pass laws with 
stricter penalties.

Second, a state ban ensures timely and effec-
tive enforcement.  If for some reason—such as 
a change in administrations—the U.S. Attor-
ney General decides not to enforce the federal 
ban, a state attorney general, along with local 
prosecutors, could step in and enforce a state 
ban.

third, the federal ban may not reach the actions 
of all abortion providers.  In order for the fed-
eral ban to be triggered, the abortion provider 
must either be on federal property (or a fed-
eral employee) or engaged in interstate com-
merce.  While this is an area of law confusing 
even to most attorneys, the gist of the interstate 
commerce rule is that a private individual or 
business must be engaged in the flow of busi-
ness across state lines in order for an offense 
to be considered federal in nature.  It is hard to 

imagine an abortion provider that does not in 
some way engage in business across state lines.  
Women may come from across state lines; the 
abortion provider himself/herself may fly in 
from out of state; and the clinic surely pur-
chases items or instruments from businesses in 
other states.  However, to best ensure the eradi-
cation of partial-birth abortion in a state, the 
state must pass its own ban.

For states interested in introducing such a bill, 
AUL has drafted the “Partial-Birth Abortion 
Ban Act.”

Delayed Enforcement Laws

In recent legislative sessions, states have begun 
considering and enacting “delayed enforce-
ment laws.”  States interested in considering 
such laws must take into account several im-
portant legal and practical considerations.

As a standard text on statutory construction 
provides, “the power to enact laws includes the 
power to fix a future effective date. . . .   A 
statute may take effect upon the happening of 
a contingency, such as the passage of a law in 
another jurisdiction, a vote of the people, or 
the passage of a constitutional amendment.”18  
there are two caveats to this general rule.  
First, this power is determined by state law and 
must be verified in each state.  Second, while 
the legislative authority to postpone an effec-
tive date to a future contingency seems fairly 
well established, the “abortion distortion fac-
tor” of federal constitutional law should never 
be taken for granted.  In other words, a federal 
court might hold that even the threat of a future 
effective date has an unconstitutionally chill-
ing effect on abortion today. 
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Assuming the legislature has the authority to 
postpone an effective date, a number of fac-
tors must be considered.  First, vagueness in 
the statement of the future contingency should 
be avoided.  If a future effective date is con-
ditioned upon the Supreme Court overturning 
Roe v. Wade, does the Supreme Court have to 
specifically or uncategorically overrule Roe 
for the delayed enforcement provision to be-
come effective?  Second, consideration should 
be given to the relative expenditure of political 
resources to enact an abortion prohibition now 
or sometime in the future.  third, consideration 
should be given to what other laws might be 
enacted during the legislative session that will 
be enforceable now and have a positive impact 
in reducing abortion rates in the state by, for 
example, protecting women from the negative 
health consequences of abortions, protecting 
minors and parental rights through parental 
involvement laws, and protecting unborn vic-
tims of violence.  All these factors should be 
weighed in the balance in considering an abor-
tion prohibition with a delayed enforcement 
date.

Prohibitions on Sex-Selective Abortions

In recent years, the practice of sex-selective 
abortions has drawn increasing attention 
worldwide.  the problem is so severe in some 
countries that, in 2005, the United nations 
Population Fund termed the practice “female 
infanticide.”  the practice is common in some 
Asian countries, including China and India, but 
it is also being practiced in the United States, 
often by people who trace their ancestry to 
countries that commonly practice sex-selective 
abortions.

Lawmakers have begun focusing more atten-

tion on the problem of sex-selective abortions, 
but so far few states prohibit such inherently 
discriminatory procedures.  It is, however, an 
area where pro-abortion advocates have little 
ammunition to challenge such bills from a pub-
lic policy standpoint.

on this issue, AUL has drafted a “Ban on Abor-
tions Performed for reasons of Sex Selection, 
Potential Genetic Deformity, or Potential Dis-
ability.”

KEY TERMS

Delayed enforcement law•	 s are abor-
tion prohibitions which delay enforce-
ment until, for example, Roe v. Wade is 
overturned by the U.S. Supreme Court 
or the authority to prohibit abortion is 
returned to the States.

Dilation & extraction (D&E) •	 is an 
abortion procedure that involves dila-
tion of the cervix, the insertion of for-
ceps to dismember the unborn child 
in the uterus, and the removal of body 
parts one at a time.  the intention is 
not to remove the child intact. 

Partial-birth abortion•	  is, according 
to the language of the federal ban, “an 
abortion in which the person perform-
ing the abortion—(A) deliberately and 
intentionally vaginally delivers a liv-
ing fetus until, in the case of a head-
first presentation, the entire fetal head 
is outside the body of the mother, or, 
in the case of breech presentation, any 
part of the fetal trunk past the navel is 
outside the body of the mother, for the 
purpose of performing an overt act that 
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the person knows will kill the partially 
delivered living fetus; and (B) per-
forms the overt act, other than comple-
tion of delivery, that kills the partially 
delivered living fetus. . . .”19  the in-
tention is to remove the child intact.  
Partial-birth abortion is also referred 
to as “intact D&E” and “D&X.”

Sex-selective abortions •	 are abortions 
undertaken to eliminate a child of an 
undesired sex.  the targeted victims 
of such abortions are overwhelmingly 
female.  

Viability•	  is the state of fetal develop-
ment when there is a reasonable likeli-
hood of sustained survival of the un-
born child outside the body of his or 
her mother, with or without artificial 
support.

MYTHS & FACTS

Myth: In order to challenge Roe, a state must 
pass an abortion prohibition.
Fact: Legislators should know it is not pos-
sible to force the Supreme Court to take any 
particular case, and it is not necessary to pass 
a prohibition bill to spark a test case and re-
examination of Roe v. Wade; the issue is not 
the right bill but the right justices. the Court 
reexamined Roe in Akron, Webster, and Casey, 
though none of those cases involved an abor-
tion prohibition.  It would be advisable to seek 
a reexamination of Roe (when a sympathetic 
majority exists) with any statute that arguably 
conflicts with Roe, asking the Court to broadly 
return the issue to the people without having to 
ask the Court to specifically approve the con-
stitutionality of specific prohibitions.

Myth: the partial-birth abortion procedure is 
entirely safe.
Fact: medical evidence demonstrates that 
partial-birth abortions pose drastic short- and 
long-term risks for women undergoing the pro-
cedure.20  Short-term risks include bleeding, 
infection, uterine perforation, lacerations, per-
foration of the uterine artery, traumatic uterine 
rupture, and harm caused by dilation.21  Long-
term risks include cervical incompetence and 
preterm birth in subsequent pregnancies.22

Myth: Partial-birth abortion bans endanger 
women’s lives by prohibiting a sometimes nec-
essary procedure.
Fact: Well-established alternatives to partial-
birth abortion exist.23  the Supreme Court 
agreed, ruling that safe alternatives to partial-
birth abortion exist.24  Furthermore, the partial-
birth abortion procedure is never medically 
necessary.  It has been clearly established that 
partial-birth abortion is not medically neces-
sary for any maternal medical conditions, nor 
is it medically necessary for any fetal abnor-
malities.25

even if the procedure was medically necessary 
in some circumstances, the federal ban contains 
an exception stating that the procedure may be 
used if “necessary to save the life of a mother 
whose life is endangered by a physical disorder, 
physical illness, or physical injury, including a 
life-endangering physical condition caused by 
or arising from the pregnancy itself.”26  Simply 
put, no woman’s life is in danger because of a 
partial-birth abortion ban.

Myth: the “Partial Birth Abortion Ban Act” 
prohibits other forms of abortion, such as the 
D&e procedure.
Fact: The Supreme Court specifically rejected 
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this argument, concluding that the federal ban 
did not in any way infringe on the practice of 
D&e.27

Myth: even without a ban, partial-birth abor-
tions are performed only to save the life of the 
mother.
Fact: Abortion provider martin Haskell, who 
developed the partial-birth abortion procedure, 
has admitted that 80 percent of partial-birth 
abortions in his own practice are done for “pure-
ly elective” reasons, with the remaining 20 per-
cent performed for “genetic reasons” such as 
fetal anomalies or cleft palates.28  Based on the 
fact the procedure is never medically necessary 
for fetal anomalies, Dr. Haskell has effectively 
admitted he never performs the procedure in 
order to save the life of the mother.29
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Partial-birth abortions are not only deadly for the unborn child, but are also danger-•	
ous for women.  medical evidence demonstrates that partial-birth abortions pose drastic 
short- and long-term risks.1  Short-term risks include bleeding, infection, uterine perfo-
ration, lacerations, perforation of the uterine artery, traumatic uterine rupture, and harm 
caused by dilation.2  Long-term risks include cervical incompetence and preterm birth in 
subsequent pregnancies.3

State partial-birth abortion bans are a necessary step in furthering the state’s interests in •	
both the protection of women and the prevention of infanticide.  These significant state 
interests have been affirmed time and time again by the U.S. Supreme Court.4

State laws are also necessary to ensure enforcement of the ban, even when the federal •	
government is unwilling or unable to enforce the federal ban.  Further, state legislatures 
may enact laws with stricter penalties.

Partial-birth abortion bans do not endanger women’s lives.  the Supreme Court has •	
specifically noted that other late-term abortion procedures are available to and safe for 
women.5  Further, state bans on partial-birth abortion include an exception for circum-
stances when the life of the mother is endangered.

evidence demonstrates that the partial-birth abortion procedure is never medically nec-•	
essary for maternal health conditions.6  In the challenges to the federal ban, witnesses on 
neither side could recall real-life conditions, in their own practices or otherwise, where 
partial-birth abortion was necessary for a maternal medical condition.7  Furthermore, 
there are no valid medical studies supporting the claim that partial-birth abortion is ever 
medically necessary.  neither an American medical Association task force nor an Ameri-
can College of Obstetricians & Gynecologists panel could “find any medical conditions” 
or “come up with any situations that would require [a partial-birth abortion].”8

evidence further demonstrates that the partial-birth abortion procedure is never medi-•	
cally necessary for fetal anomalies.9  In the challenges to the federal ban, not a single 
witness could identify a fetal anomaly that required the procedure.10  Likewise, partial-
birth abortion is not necessary for a subsequent diagnosis of a fetal anomaly, and in fact 
the procedure makes it more difficult to diagnose brain abnormalities.11

Like the federal ban, a state partial-birth abortion ban should make an exception when •	
the life of the mother is at stake;12 on the other hand, state bans should not contain the 
all-inclusive “health exception,” which would allow a mother to obtain a partial-birth 
abortion for any reason.13

Partial-Birth Abortion Talking Points 
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Endnotes
1 See Amicus Curiae Brief of American Association of Pro Life obstetricians and Gynecologists (AAPLoG) et al. at 12-15, Gonzales 
v. Planned Parenthood Federation of America (SCotUS Case no. 05-1382), available at http://www.aul.org/xm_client/client_docu-
ments/briefs/GonzalesvPP.pdf (last visited September 8, 2008) [hereinafter AUL Gonzales v. Planned Parenthood Brief]. 
2 See id. at 12-14. 
3 See id at 14-15. 
4 See generally Gonzales v. Carhart, 127 S. Ct. 1610 (2007); Planned Parenthood of Southeastern Penn. v. Casey, 505 U.S. 833 
(1992). 
5 Gonzales, 127 S. Ct. at 1637. 
6 See Amicus Curiae Brief of American Association of Pro Life obstetricians and Gynecologists (AAPLoG) et al. at 7-15, Gonzales 
v. Carhart (SCotUS Case no. 05-380), available at http://www.aul.org/xm_client/client_documents/briefs/GonzalesvCarhart.pdf 
(last visited September 8, 2008) [hereinafter AUL Gonzales v. Carhart Brief]; AUL Gonzales v. Planned Parenthood Brief, supra, 
at 18-27. 
7 See AUL Gonzales v. Carhart Brief, supra, at 7-14; AUL Gonzales v. Planned Parenthood Brief, supra, at 18-25. 
8 See AUL Gonzales v. Carhart Brief, supra, at 7-14; AUL Gonzales v. Planned Parenthood Brief, supra, at 18-25. 
9 See AUL Gonzales v. Carhart Brief, supra, at 7-15; AUL Gonzales v. Planned Parenthood Brief, supra, at 18-27. 
10 See AUL Gonzales v. Carhart Brief, supra, at 14-15; AUL Gonzales v. Planned Parenthood Brief, supra, at 25-27. 
11 See AUL Gonzales v. Carhart Brief, supra, at 14-15; AUL Gonzales v. Planned Parenthood Brief, supra, at 25-27. 
12 See 18 U.S.C. § 1531(a).
13 Under Doe v. Bolton, the companion case to Roe v. Wade, the definition of “health” includes anything that may affect a woman’s 
mental or physical well-being.  See Doe, 410 U.S. 179 (1973).  this effectively allows abortion-on-demand at any time during 
pregnancy.  thus, including a “health” exception would gut any partial-birth abortion regulation, making the exception apply to any 
reason the mother has for terminating her pregnancy.
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State Partial-Birth Abortion Bans

eight state laws apply throughout pregnancy and have either been upheld in court or 
mirror the federal partial-birth abortion ban: AZ, Ar, LA, mo, nD, oH, Ut and VA.

Six state laws apply throughout pregnancy and have never been challenged in court: 
In, mS, oK, SC, SD, and tn.

Four state laws apply only after viability: GA, KS, mt, and nm.

thirteen state laws banning partial-birth abortion are enjoined or in litigation: AL, AK, 
FL, ID, IL, IA, KY, mI, ne, nJ, rI, WV, and WI.

eighteen state laws banning partial-birth abortion are in effect:
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nine states have enforceable abortion prohibitions (a pre-Roe ban and/or a recently-
enacted “delayed enforcement” law): Ar, LA, mI, nD, oK, rI, SD, tX, and WI.

enforceable Abortion Prohibitions
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three states ban abortions targeted toward the gender of the child: IL, oK, and PA.

Sex-Selective Abortion Bans
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thirty-seven states maintain enforceable post-viability bans: 

twenty-four states prohibit at viability: AL, AZ, Ar, CA, Ct, ID, IL, In, KS, KY, 
LA, me, mD, mI, mo, mt, ne, nD, oK, tn, Ut, WA, WI, and WY.

Five states prohibit in the third trimester: GA, IA, SC, tX, and VA.

Seven states prohibit at 24 weeks: FL, mA, nV, nY, PA, rI, and SD.

one state prohibits at 20 weeks: nC.

three states’ laws have been permanently enjoined: De, mn, and oH.

Post-viability Abortion Bans
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informed Consent Laws: 
Protecting a woman’s right to know

By Mailee r. Smith
Staff Counsel, Americans United for Life

i t has become all too clear that the unborn 
child is not the only victim of abortion—

the woman is also victimized by the procedure.  
Studies have revealed that women suffer physi-
cally, emotionally and psychologically follow-
ing abortion.  even the U.S. Supreme Court 
has recognized that severe depression and lack 
of esteem may follow.1  

thus, following Roe v. Wade, states began en-
acting informed consent laws, aiming to reduce 
“the risk that a woman may elect an abortion, 
only to discover later, with devastating psycho-
logical consequences, that her decision was not 
fully informed.”2  over the last several legisla-
tive sessions, states have begun taking further 
steps to ensure that women fully understand the 
risks and implications of their decisions before 
choosing abortion.  these steps, which AUL 
refers to as “informed consent enhancements,” 
include providing women with information on 
fetal pain, the availability of ultrasound, and 
the link between abortion and breast cancer.  
States are also addressing the prevalence of in-
stances when a woman is coerced against her 
will into having an abortion.

ISSUES

Informed Consent

Abortion clinics all too often fail to provide 
adequate and accurate information to women 

considering abortion.  As a result, many women 
are physically and psychologically harmed by 
the abortion process.  to better equip women 
with the knowledge they need before making 
an abortion decision and to ensure their con-
sent is valid, informed consent laws should re-
quire the following information be provided to 
a woman at least 24 hours before an abortion:

•	 the name of the doctor who is to per-
form the abortion;

•	 A description of the procedure to be 
used;

•	 the risks of the abortion procedure as 
well as of childbirth;

•	 Scientifically accurate information 
about the unborn child;

•	 The possibility of medical benefits;

•	 the father’s liability for support; and

•	 A brochure explaining risks of and al-
ternatives to abortion and scientifically 
accurate information concerning the 
development of the unborn child.

In 1992, the U.S. Supreme Court ruled that 
informed consent laws are constitutional.3  In 
2007, the Court reaffirmed its approval of in-
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formed consent laws, holding that “[t]he state 
has an interest in ensuring so grave a choice is 
well-informed.”4

AUL has drafted the “Women’s right to Know 
Act,” which encompasses all of the above pro-
visions and complies with the prevailing U.S. 
Supreme Court precedent.

Fetal Pain

In light of advances in modern medicine and 
in popular opinion, a few states have realized 
that traditional informed consent requirements 
can be enhanced to further ensure informed 
consent.  For example, several states have al-
ready enacted legislation requiring women be 
informed that their unborn children can feel 
pain.  In the medical community, the accepted 
consensus is that unborn children begin feeling 
pain as early as 20 weeks gestation.5  this view 
is exemplified in the general practice of admin-
istering anesthesia during in utero procedures 
on unborn children who are 20 weeks gesta-
tion or more.  And popular opinion accords 
with consensus in the medical community.  In a 
2004 Zogby poll, 77 percent of those surveyed 
said they favored laws requiring the provision 
of information about fetal pain to women who 
are 20 weeks gestation or more in their preg-
nancies.6  

Unfortunately, general public concern over 
whether the unborn feel pain has, to a large ex-
tent, not translated into law.  In fact, unborn 
children currently have less legal protection 
from pain than do commercial livestock in a 
slaughterhouse or animals in a laboratory.7  It is 
therefore crucial that states work on implement-
ing fetal pain information into their informed 
consent statutes.  A fetal pain bill should in-

clude the following basic elements:

A requirement that the abortion pro-•	
vider provide the pregnant woman in-
formation that unborn children at 20 
weeks gestation and beyond are fully 
capable of feeling pain; and 

A requirement that the abortion pro-•	
vider provide the pregnant woman the 
option to administer anesthesia to alle-
viate or eliminate pain to the fetus.

AUL has drafted the “Fetal Pain Awareness 
and Prevention Act,” which encompasses these 
provisions and ensures that women receive the 
necessary information about fetal pain.

Ultrasound

States have also begun enacting laws which re-
quire that a woman be given the option to see 
an ultrasound image of her unborn child and 
hear the heartbeat.  Ultrasound requirements 
such as these serve an essential medical pur-
pose in that they diagnose ectopic pregnancies, 
which if left undiagnosed can result in infertil-
ity or even fatal blood loss.  

Further, ultrasound requirements ensure an 
truly informed choice because they allow a 
woman to see her unborn child as he or she 
really is, both by seeing his or her form and 
face on a screen and also by hearing the heart-
beat.  medical evidence indicates that women 
feel bonded to their children after seeing them 
on the ultrasound screen.8  once that bond is 
established, researchers argue, a woman no 
longer feels ambivalent toward her pregnancy 
and actually begins to feel invested in her un-
born child.9
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thus, ultrasound provisions both promote the 
woman’s physical and psychological health 
and advance the states’ important and legiti-
mate interest in protecting life.  to most ef-
fectively provide women with this opportunity, 
ultrasound laws should contain the following 
provisions:

A requirement that the physician per-•	
forming the abortion, the referring 
physician, or another qualified person 
assisting the physician either inform 
the woman that ultrasound and fe-
tal heart tone monitoring services are 
available or, alternatively, provide a 
list of providers that perform the ser-
vices free of charge;

A requirement that the physician give •	
the woman the option of viewing the 
ultrasound image; and

A requirement that the physician ad-•	
here to standard medical practice with-
in the community, which ensures that 
he or she accurately portrays the pres-
ence of external members and internal 
organs, if present and viewable, of the 
unborn child.

each of these provisions is contained in AUL’s 
“Woman’s Ultrasound right to Know Act.”

The Link Between Abortion 
and Breast Cancer

While a link between abortion and breast 
cancer (the “abortion-breast cancer link,” or 
“ABC link”) is hotly disputed by pro-abortion 
activists, the majority of medical studies indi-
cate there is a direct link between abortion and 

breast cancer.  Currently, at least 29 out of 41 
worldwide studies have independently linked 
induced abortion with breast cancer.10 

moreover, certain aspects of the relationship 
between pregnancy and breast cancer are un-
disputed.  For example, it is scientifically un-
disputed that full-term pregnancy reduces a 
woman’s lifetime risk of breast cancer.11  It is 
also undisputed that the earlier a woman has 
a first full-term pregnancy, the lower her risk 
of breast cancer becomes, because—following 
a full-term pregnancy—the breast tissue ex-
posed to estrogen through the menstrual cycle 
is more mature and cancer resistant.12  In fact, 
for each year that a woman’s first full-term 
pregnancy is delayed, her risk of breast cancer 
rises 3.5 percent.13

the theory that there is a direct link between 
abortion and breast cancer builds upon this 
undisputed foundation.  During the first and 
second trimesters of pregnancy the breasts de-
velop merely by duplicating immature tissues.  
once a woman passes the thirty-second week of 
pregnancy (third trimester), the immature cells 
develop into mature cancer resistant cells.14  
This is where abortion fits into the complex 
scientific puzzle.  When an abortion ends a 
normal pregnancy, the woman is left with more 
immature breast tissue than she had before she 
was pregnant.15  In short, the amount of imma-
ture breast tissue is increased and this tissue 
is exposed to significantly greater amounts of 
estrogen—a known cause of breast cancer.

Women facing an abortion decision have a right 
to know that such medical data exists.  At the very 
least, women must be informed that it is undis-
puted that pregnancy provides a protective effect 
against the later development of breast cancer.
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Information on Hospice Care

For years, pro-abortion activists have spread 
the false idea that abortion is necessary for 
unborn children with fetal abnormalities.  In 
many situations, what they deem a necessity 
is really the choice to abort a child that prob-
ably won’t survive much longer than birth.  
For many families, however, aborting their 
unborn children is not an option, even when 
it is very likely the baby will die soon after 
birth.  Information about the availability of 
hospice care for such children opens oppor-
tunities for women they might not otherwise 
have known about.  For example, minnesota 
requires abortion providers give women infor-
mation on hospices that provide perinatal care 
for children born with fetal abnormalities.  es-
sentially, women carrying a child with a lethal 
abnormality and considering giving birth (as 
opposed to undergoing an abortion) receive in-
formation about comprehensive care that runs 
from the diagnosis of the fetal abnormality to 
the child’s death.

Coercion

many women who arrive on the doorstep of an 
abortion clinic are not there of their own free 
will.  they are there because someone else is 
forcing them to have an abortion.  And we can 
only guess the lengths to which that other per-
son went in order to get her (or take her) to the 
abortion clinic.

Pro-abortion advocates spend a great deal of time 
using the language of “freedom” and “choice.”  
But for many women, abortion is anything but 
a free choice.  A 2004 survey of American and 
russian women found that 64 percent of Amer-
ican women who purportedly chose abortion 

reported they were pressured into their abor-
tions.16  For these women, abortion is a coerced 
nightmare justified by legalization and implic-
itly condoned by an abortion industry that puts 
profits ahead of women’s health.

It is time to put women’s health and right of 
conscience ahead of profits and ideology by 
enacting coercive abuse prevention (CAP) leg-
islation.  to effectively prevent coercive abuse, 
CAP legislation must address the coercion it-
self, the timely reporting of suspected coercion, 
and treatment for victims of coercive abuse.

First, coercive abuse must be clearly defined.  
Coercive abuse takes on many forms.  Whether 
it is actual or threatened physical abuse, a de-
nial of social assistance support, a threat to fire 
a pregnant woman, or blackmail, each form 
should be met with a penalty.  

Second, facilities that provide abortion ser-
vices should be required to report suspected 
coercive abuse to the proper authorities.  Fur-
ther, if a pregnant woman is being coerced into 
an abortion, she should know she has options.  
She should know that coercing an abortion is 
illegal and that there are counseling and pro-
tective services available.  

third, penalties must be capable of punishing 
and preventing the coercive abuse of pregnant 
women.  this includes penalties for abortion 
providers who knowingly violate the require-
ments of these statutes.   

AUL has drafted the comprehensive “Coercive 
Abuse Against mothers Prevention Act,” which 
encompasses these suggestions and also ensures 
states do not go too far and infringe on protected 
First and Fourteenth Amendment conduct.
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KEY TERMS

Coercive abuse•	  in the abortion con-
text is committed if a person knows of 
or suspects the pregnancy of a woman 
and engages or conspires with another 
to engage in certain conduct that is 
intentionally and purposely aimed at 
directing the woman to have an abor-
tion and solely conditioned upon the 
pregnant female disregarding or refus-
ing the person’s demand that she seek 
an abortion.

Informed consent•	  is a legal phrase 
meaning a person must be fully in-
formed of a medical procedure before 
giving true consent to that procedure.  
In the abortion context, it means that 
a woman is fully informed of the 
risks, alternatives, and other impor-
tant medical information concerning 
the abortion.  If a woman is not fully 
informed of what the procedure or its 
consequences will or could entail, her 
consent is not legally valid.

A •	 medical emergency occurs when a 
patient has a condition which, on the 
basis of the physician’s good-faith 
medical judgment, complicates the 
medical condition of the patient as 
to necessitate an immediate abortion 
in order to avert the patient’s death.  
A medical emergency also exists if a 
delay will create a serious risk of sub-
stantial or irreversible impairment of a 
major bodily function.

Reflection period•	  refers to the time 
between the woman’s receipt of in-

formation and when the abortion is 
performed.  this time period allows 
a woman to read the information and 
reflect upon her decision prior to the 
abortion.

MYTHS & FACTS

Myth:  Informed consent laws intrude on the 
normal patient-physician relationship.  
Fact:  most women never receive any consul-
tation with the physician performing the abor-
tion.  there can be no intrusion on a relation-
ship that does not exist in the first place.

Myth:  Informed consent laws force women to 
receive biased and misleading information.  
Fact:  Such laws simply require a woman be 
informed of all medical risks and alternatives 
about which a reasonable patient would want 
to know.

Myth:  Women already have access to all the 
information they need about abortion.  
Fact:  researchers have found that 83 percent 
of women who seek abortion counseling have 
no prior knowledge about the abortion proce-
dure or fetal development.17  Furthermore, ac-
cess to information is not the same as actually 
receiving information.  A woman’s health is 
placed in jeopardy when we begin presuming 
what she does and does not know.

Myth:  Informed consent laws threaten a wom-
an’s right to choose.
Fact:  Informed consent laws do not prevent 
a woman from choosing abortion.  rather, 
such laws ensure a woman makes an informed 
choice.  those who claim to be “pro-choice” 
should want to give women the objective infor-
mation needed to make true choices.
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Myth:  A woman who might be denied in-
formed consent already has the right to seek 
redress against the doctor by filing a malprac-
tice action.
Fact:  A woman will not be able to bring a 
successful malpractice action unless it can be 
shown the abortion provider violated the com-
munity standard of other abortion providers.  
If all or most abortion providers are failing to 
relay information—as is generally the case—
a woman will be unable to recover damages.  
moreover, women suffering post-abortion 
problems are, because of shame or embarrass-
ment, less likely to bring such claims in the 
first place.

Myth:  Abortion is 12 times safer than child-
birth, thus informed consent laws do not im-
prove the health of women.
Fact:  numerous medical studies now demon-
strate the devastating health risks—both physi-
cal and psychological—of elective abortion, 
placing earlier claims that abortion is safer than 
childbirth in serious doubt.18  moreover, when 
research on the abortion-breast cancer risk is 
factored in, the risk of dying from an abortion 
is found to exceed the risk of dying from child-
birth by orders of magnitude.19  

Myth:  Informed consent laws unconstitution-
ally interfere with a doctor’s rights.
Fact:  the joint opinion in Casey concluded 
that it was constitutional for a state to regulate 
physician speech as part of its regulation of the 
practice of medicine.20  moreover, informed 
consent laws are, in essence, consumer rights 
laws.  Such laws require patients be informed 
about not only what the abortion provider be-
lieves is relevant, but also what a reasonable 
patient would believe is relevant.  According to 
the American Civil Liberties Union (ACLU), 

patients should be informed of every risk in 
elective procedures, even those risks that are 
the most remote.21  Because the abortion indus-
try is a for-profit industry, its physicians have 
every financial reason to deceptively urge that 
very practical information is irrelevant.

Myth: Abortions will decrease simply because 
informed consent requirements are burden-
some.
Fact:  Statistics in mississippi and Pennsylva-
nia indicate the number of abortions decreases 
because women are informed, not because in-
formed consent laws are burdensome.22

Myth: A new Harvard study unequivocally 
disproved the ABC link. 
Fact:  the study was so methodologically 
flawed that it hides the positive association be-
tween induced abortion and breast cancer.

Myth: We do not need to be so concerned 
about the link of one physical ailment (cancer) 
and abortion; it is just not that big of a deal.
Fact:  Breast cancer is the second deadliest 
cancer for women (only behind lung cancer).  
In 2009, it is estimated that 192,370 new cases 
of invasive breast cancer will be diagnosed, 
with an additional 62,280 new cases of a more 
non-invasive form of breast cancer.23  Approxi-
mately 40,610 women in the U.S. will die from 
breast cancer this year alone.  Women are not 
being informed of the risks that surround their 
decision to procure an abortion.  the amount 
of information that women receive should not 
be dependent on the political and social agenda 
of healthcare professionals.

Myth:  Coercive abuse prevention (CAP) leg-
islation is just another way to place a burden 
between a woman and her right to choose an 
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abortion. 
Fact:  CAP legislation does not place a bur-
den on a pregnant woman known or suspected 
to be a victim of coercive abuse.   She is not 
legally required to report anything nor is she 
prohibited from obtaining an abortion whether 
or not she is a victim of coercive abuse.  the 
reality is that CAP legislation removes burdens 
from women who want to proceed with their 
pregnancies and provides them with potential-
ly vital information necessary to do so.

Myth:  A 24-hour reflection period for those 
known or suspected to be victims of coercive 
abuse is a burden that will increase the likeli-
hood that a woman will be abused.
Fact:  A 24-hour reflection period allows a 
woman time to consider her treatment and 
protective options—options she may not have 
known about prior to their disclosure by the 
abortion provider.  It also allows time for the 
proper agency to respond to the abortion pro-
vider’s mandatory report.  If she decides to 
pursue an abortion after the reflection period, 
she may do so.  moreover, seeking protective 
services will decrease the likelihood that she 
will be a victim of abuse because she may seek 
protective aid from the proper authorities.  In 
emergency situations, the 24-hour reflection 
period can be waived to save a woman’s life 
or to prevent substantial and irreversible bodily 
injury.

Myth:  most abused women will not pursue 
treatment or protective services because they 
are afraid of further reprisals from their abus-
er.
Fact:  even if this is true, it is irrelevant.  Some 
women will choose to pursue treatment or pro-
tective services.  Further, this is not a valid rea-
son to prevent legislation from being enacted.  

Simply because some women will not take ad-
vantage of a law does not mean that all should 
be prevented from doing so.

Myth:  CAP legislation proscribes constitu-
tionally protected conduct.
Fact:  CAP liability explicitly excludes con-
stitutionally protected conduct, speech, and 
expressions of conscience. emotional “heat 
of the moment” utterances are excluded, as 
are statements of belief concerning a woman’s 
pregnancy or lifestyle and property rights con-
cerning allocation of finances and assets.
   
Myth:  CAP legislation is vague because “co-
ercive abuse” could be inferred from conduct 
that is motivated by factors independent of the 
woman’s pregnancy.
Fact:  CAP legislation specifically targets con-
duct that is intentionally, willfully, and solely 
conditioned upon the pregnant female disre-
garding or refusing the person’s demand that 
she seek an abortion.  the conduct must also be 
purposely aimed at directing a woman to have 
an abortion.  Like other crimes, the elements of 
coercive abuse must be proven beyond a rea-
sonable doubt.

Myth:  CAP legislation is unnecessary because 
the conduct it proscribes is already illegal.
Fact:  It is true that CAP legislation encom-
passes conduct that is traditionally proscribed 
by a state’s criminal code, but this observation 
is irrelevant.  First, this fact is not unique among 
statutes that criminalize certain conduct.  For 
example, kidnapping may involve crimes such 
as assault and battery, but this doesn’t mean 
that someone cannot or should not be pros-
ecuted for kidnapping.  Second, CAP legisla-
tion is broader than the prohibition of coercive 
abuse.  It includes penalty guidelines for those 
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convicted of coercive abuse and requirements 
for abortion providers, such as the mandatory 
reporting of suspected abuse and the disclosure 
of treatment and protection options to known 
or suspected victims.  many women will not 
pursue treatment or protection options on their 
own because they feel ashamed or simply do 
not know how.  CAP legislation not only al-
lows states to prosecute, but also provides an 
avenue of treatment and protection for women 
that otherwise would not have reported the 
abuse.24

Endnotes
1 Gonzales v. Carhart, 127 S. Ct. 1610, 1634 (2007).
2 Planned Parenthood v. Casey, 505 U.S. 833, 882 (1992).
3 See id. 
4 Gonzales, 127 S. Ct. at 1634.
5 teresa Stanton Collett, Fetal Pain Legislation: Is it Viable? 30 
PePP. L. Rev. 161, 164 (2003).
6 Zogby poll (April 15-17, 2004), surveying more than 1,200 
people.
7 See, e.g., §2 of the Humane Slaughter Act, 7 U.S.C. 1902.
8 Joseph C. Fletcher and mark I. evans, Maternal Bonding in 
Early Fetal Ultrasound Examinations, n.e. J. meD. 308, 392 
(1983).
9 Id.
10 See American Association of Pro Life obstetricians and Gy-
necologists, Induced Abortion and the Subsequent Risk of Breast 
Cancer: An Overview (2008), available at: http://www.aaplog.
org/abortioncomplications.aspx (last visited June 10, 2009).
11 the Coalition on Abortion Breast Cancer, The ABC Summary, 
available at http://www.abortionbreastcancer.com/abc.html (last 
visited June 11, 2009).
12 Id.
13 B. macmahon et al., Age of First Birth and Breast Cancer 
Risk, 43 BuLL. woRLD heaLth oRganization 209 (1970).
14 Angela Lanfranchi, The Breast Physiology and the Epidemiol-
ogy of the Abortion Breast Cancer Link, 12 iMago hoMinis 228, 
231 (2005).
15 Angela Lanfranchi, The Science, Studies and Sociology of 
the Abortion Breast Cancer Link, 18 ReseaRch BuLLetin 1, 4 
(2005).
16 Vincent rue, et. al., Induced Abortion and Traumatic Stress: 
A Preliminary Comparison of American and Russian Women, 
MeD. sci. Monit. 10(10):Sr5-16 (2004).
17 r. reaRDon, ABoRteD WoMen 101 (1987).
18 See, e.g., John m. thorp et al., Long-Term Physical and Psy-
chological Health Consequences of Induced Abortion: Review 
of the Evidence, 58[1] oBstet. & gyn. suRvey 67 (2003); David 

C. reardon et al., Deaths Associated with Abortion Compared to 
Childbirth: A Review of New and Old Data and the Medical and 
Legal Implications, available at http://www.afterabortion.org/re-
search/DeathsAssocWithAbortionJCHLP.pdf (last visited June 
10, 2000) and originally published at 20[2] J. conteMP. heaLth 
Law & PoL’y 279 (2004); David C. reardon et al., Deaths As-
sociated with Pregnancy Outcome: A Record Linkage Study of 
Low Income Women, 95[8] s. MeD. J. 834 (2002).
19 See J. Brind et al., Induced Abortion as an Independent Risk 
Factor for Breast Cancer: A Comprehensive Review and Meta-
Analysis, J. ePiDeMioL. CMty. HeaLth 50:481-96 (1996).
20 Casey, 505 U.S. at 884.
21 geoRge annas, the Rights of hosPitaL Patients: the Basic 
acLu guiDe to a hosPitaL Patient’s Rights 68 (1992).
22 miss. Dept. Pub. Health, Reported Induced Terminations of 
Pregnancy and Induced Termination Ratios, by Year and Race, 
Procedures Performed in Mississippi, 1976-2000, 2000 VitaL 
Statistics mississiPPi (2001), available at http://www.msdh.state.
ms.us/phs/statisti.htm (last visited June 10, 2009); Pa. Dept. of 
Health, Pennsylvania Vital Statistics 1999, table D-1 (1999), 
available at http://www.health.state.pa.us/stats (last visited June 
10, 2009).
23 American Cancer Society, What are the key statistics for breast 
cancer?, available at http://www.cancer.org/docroot/CrI/con-
tent/CrI_2_4_1X_What_are_the_key_statistics_for_breast_
cancer_5.asp (last visited June 11, 2009).
24 For more information on the topics discussed in this article, 
please visit AUL’s website at http://www.AUL.org.



Defending Life 2010

83

informed Consent Talking Points 

Informed consent laws—including 24-hour reflection periods—are constitutional as an •	
expression of the state’s interest in the health and safety of women.1

Reflection periods do not increase health risks to women or place an undue burden on •	
women who have to travel long distances, incur additional costs, etc.  not only has the 
U.S. Supreme Court rejected such arguments,2 but most informed consent laws provide 
medical emergency exceptions and do not require that the information come personally 
from the abortionist himself—and thus women need not visit an abortion clinic twice.

there is conclusive evidence that having an abortion can cause serious psychological •	
problems and that women who experience post-abortion psychological problems would 
have benefited from informed consent laws.3

Thousands of women have testified that they did not receive adequate counselling from •	
abortion providers.4

recall bias•	 5 has never been shown to make a statistically significant effect in abortion-
breast cancer link studies, even when explicitly tested.6

Coerced abortion prevention (CAP) legislation advances a state’s interest in pre-•	
venting the abuse of pregnant women and decreasing the homicide rate among 
pregnant women.  Prosecutions of abusers increase because more cases of co-
erced or attempts to coerce abortion are reported if women are informed of 
their rights and given information concerning treatment and protection options. 

CAP legislation increases the likelihood that victims of coercive abuse will receive treat-•	
ment.  many women do not know about treatment options available for victims of coer-
cive abuse.  Abortion service provider regulations requiring the disclosure of treatment 
options to known or suspected victims of coercive abuse allow women to take advantage 
of such options.

Endnotes
1 See Planned Parenthood v. Casey, 505 U.S. 833 (1992).  The Court has also upheld a 48-hour reflection period for minors in the 
context of a parental notice law.  Hodgson v. Minn., 497 U.S. 417 (1990).
2 Casey, 505 U.S. at 885-86; see also id. at 966-69 (rehnquist, J., concurring in the judgment and dissenting in part); Utah Women’s 
Clinic v. Leavitt, 844 F. Supp. 1482, 1490-91 (D. Utah 1994).
3 See V. rue, Postabortion Syndrome: A Variant of Post Traumatic Stress Disorder, in PostaBoRtion SynDRoMe: Its WiDe raMifica-
tions 2-21 (e. Cosmi & P. Doherty, eds. 1995); see also Lack of Individualized Counseling Regarding Risk Factors for Induced 
Abortion: A Violation of Informed Consent, reseaRch Bulletin Vol. 10, nos. 1 & 2 (Ass’n for Interdisciplinary research in Values 
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& Soc. Changes Sept./oct. 1996); Franz & reardon, Differential Impact of Abortion on Adolescents and Adults, 27 ADoLescence 
161-72 (Spring 1992); David et al., Postpartum and Postabortion Psychotic Reactions, 13 FaMiLy PLanning PeRsPectives 2, 88-91 
(mar./Apr. 1981).
4 See, e.g., r. reaRDon, ABoRteD WoMen 16-17, 335 (1987) (finding that 85 percent of women surveyed believed they were misin-
formed or denied relevant information during their pre-abortion counseling); The Abortion Profiteers, Chicago Sun-tiMes, nov./Dec. 
1978 (reporting that there is more high-pressure selling in abortion clinics than any real counseling).  
5 recall bias is the suggestion that a woman with breast cancer is more likely to report prior abortions than a healthy woman who has 
had an abortion in the past.
6 Angela Lanfranchi, The Breast Physiology and the Epidemiology of the Abortion Breast Cancer Link, 12 iMago hoMinis 228, 235 
(2005).
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informed Consent Laws

Twenty-four states require informed consent with a one-day reflection period (usually 
24 hours): AL, AZ, Ar, GA, ID, In (18 hours), KS, KY, LA, mI, mn, mS, mo, ne, 
nD, oH, oK, PA, SD, tX, Ut, VA, WV, and WI.

One state requires informed consent with a one-hour reflection period: SC.

Seven states require informed consent with no reflection period: 
AK, CA, Ct, FL, me, nV, and rI.

Four states have enacted informed consent laws that are in litigation or enjoined: 
De, mA, mt, and tn.

thirty-two state laws are in effect:
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informed Consent regarding 
Abortion & Breast Cancer Link

three states explicitly require a physician to inform a woman seeking abortion of 
the link between abortion and breast cancer: mn, mS, and tX.

three states include information about the link between abortion and breast cancer 
in the state-mandated educational materials that a woman must receive prior to 
abortion: AK, KS, and WV.
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informed Consent regarding fetal Pain

Six states require women receive information about fetal pain and/or the option of 
anesthesia for the unborn child: Ar, GA, LA, mn, oK, and Ut.
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informed Consent regarding Ultrasound

Four states require verbal counseling and/or written materials to include information on 
ultrasound services: In, oK, Ut, and WI.
Four states require verbal counseling and/or written materials to include information on 
ultrasound services and require the abortion provider to offer the opportunity to see an 
ultrasound image if ultrasound is used in preparation for the abortion: GA, KS, mI and ne.
Four states require the abortion provider to offer a woman the opportunity to see an 
ultrasound image if ultrasound is used in the preparation for the abortion: Ar, ID, oH, and 
SC.
two states require an ultrasound for each abortion and require the abortion provider to offer 
the opportunity to view the image: AL and mS.
One state requires an ultrasound after the first trimester and requires the abortion provider to 
offer the opportunity to view the image: FL.
one state requires an ultrasound at 20 weeks gestation and beyond to determine viability, 
and requires the abortion provider offer the opportunity to view the image: LA.
two states require the abortion provider to offer the opportunity to view an ultrasound 
image: nD and SD.
one state’s ultrasound requirement is enjoined:  AZ (requires ultrasounds at and after 12 
weeks gestation).

eighteen states require women receive information about the availability of ultrasound services 
prior to abortion or require the performance of an ultrasound prior to abortion: 
AL, Ar, FL, GA, ID, In, KS, LA, mI, mS, ne, nD, oH, oK (2006 law), SC, SD, Ut, and WI.
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Coercive Abuse Prevention Laws

At least nine states have some form of coercive abuse prevention laws, with varying 
definitions and degrees of protection: AZ, DE, ID, MN, MT, ND, OH, TX, and UT.
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Parental involvement Laws: 
Protecting minors and parental rights

By Mailee r. Smith
Staff Counsel, Americans United for Life

T hirteen-year-old “Jane Doe” was your 
everyday teen: She attended school and 

played on the school soccer team.  But her nor-
mal life turned into a nightmare when her soc-
cer coach initiated a sexual relationship with 
her, impregnated her, and took her to a local 
ohio Planned Parenthood clinic for an abor-
tion.  the clinic never questioned the soccer 
coach, who posed over the phone as Jane’s 
father and then personally paid for the girl’s 
abortion.  And where were her real parents?  
their consent was never sought.  In fact, they 
were never even informed.1

Sadly, Jane’s story is not unique.  Almost daily 
news stories reveal yet another teen that has 
been sexually abused by a person in authori-
ty— a coach, teacher, or other authority figure.  
Daily, teens are taken to abortion clinics with-
out the consent or even the knowledge of their 
parents.  the health and welfare of these mi-
nors is at risk, especially in states where paren-
tal involvement laws have not been enacted.

ISSUES

Parental Involvement

In 1992, a plurality of the U.S. Supreme Court 
ruled that a state may constitutionally require 
a minor seeking an abortion to obtain the con-
sent of a parent or guardian.2  Specifically, the 
Court held that certain provisions, such as a 
required reflection period and a chance for par-

ents to privately discuss with their daughters 
the values and moral principles of the situation, 
carry particular force with respect to minors.3  
Based upon the Court’s decision and subse-
quent lower federal court decisions, a parental 
involvement law is constitutional and does not 
place an undue burden on minors if it contains 
the following provisions:

no physician may perform an abortion •	
upon a minor or incompetent person 
unless the physician performing the 
abortion has obtained the consent of or 
has given 48 hours notice to a parent 
or legal guardian of the minor or in-
competent person.

An exception to the requirement exists •	
when there is a medical emergency or 
when consent notice is waived by the 
entitled party.

A minor may bypass the requirement •	
through the courts (i.e., judicial by-
pass).

the purpose behind parental involvement laws 
is clear.  Immature minors often lack the ability 
to make fully informed choices that take into 
account both immediate and long-range con-
sequences.  Yet the medical, emotional, and 
psychological consequences of abortion are 
often serious and can be lasting, particularly 
when the patient is immature.  moreover, par-
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ents usually possess information essential to a 
physician’s exercise of his or her best medical 
judgment concerning the minor.  Parents who 
are aware that their minor has had an abortion 
may better ensure the best post-abortion medi-
cal attention.  As such, parental consultation 
is usually desirable and in the best interest of 
the minor.  For these reasons, parental involve-
ment laws protect the health and welfare of 
minors, as well as foster 
family unity and protect 
the constitutional rights 
of parents to rear their 
children.

AUL has drafted both 
a “Parental Consent for 
Abortion Act” as well as 
a “Parental Notification 
of Abortion Act.”

Parental Involvement Enhancements

the situation surrounding Jane Doe’s abortion 
may have been different if the local Planned 
Parenthood affiliate had followed the law in 
ohio.  Unfortunately, it is often too easy for 
abortion clinics to sidestep the law by claim-
ing they were duped into believing they had 
contacted the proper party.  A simple way to 
combat such claims is to reinforce current pa-
rental involvement laws with identification or 
notarization requirements.  

More specifically, states should require that 
parents present positive, government-issued 
identification before a minor obtains an abor-
tion.  A step further would require that par-
ents’ consent forms are notarized.  Copies of 
the identification or notarized documents must 
then be kept by the abortion clinic in the mi-

nors’ medical records.  When such actions are 
required, ignorance of an adult’s true identity is 
no excuse for failing to follow the law.

Another way to enhance existing parental in-
volvement laws is to enact specific standards 
for judicial review in evaluating judicial by-
pass petitions.  Currently, most consent and 
notice requirements contain very basic criteria, 

simply requiring that the 
minor be mature enough 
to make the decision, or 
requiring that the abor-
tion would be in the mi-
nor’s “best interest.”

An Arizona appellate 
court case4 has delin-
eated the type of criteria 
a judge should use in 

evaluating the maturity of a minor petition-
ing for judicial bypass.  It is an excellent ex-
ample of how the more basic judicial bypass 
requirements can be enhanced.  Looking to 
U.S. Supreme Court precedent stating that mi-
nors “often lack the experience, perspective, 
and judgment to recognize and avoid choices 
that could be detrimental to them,” the court 
concluded that maturity may be measured by 
examining a minor’s experience, perspective, 
and judgment.5  

“experience” refers to all that has happened 
to the minor during her lifetime, including the 
things she has seen or done.  examples include 
the minor’s age and experiences working out-
side the home, living away from home, travel-
ing on her own, handling her personal finances, 
and making other significant decisions.6

“Perspective” refers to the minor’s ability to 
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appreciate and understand the relative gravity 
and possible detrimental impact of available 
options, as well as the potential consequences 
of each.  Specific examples include the steps 
she took to explore her options and the extent 
to which she considered and weighed the po-
tential consequences of abortion.7

“Judgment” refers to the minor’s intellectual 
and emotional ability to make the abortion 
decision without the consent of her parents or 
guardian.  this includes the minor’s conduct 
since learning of her pregnancy and her intel-
lectual ability to understand her options and 
make an informed decision.  Consideration 
should be given to whether the minor’s deci-
sion resulted from impulse rather than careful 
consideration.8

Such guidelines will give judges the founda-
tion they need to more freely evaluate the true 
maturity level of those minors seeking an abor-
tion without parental involvement.

KEY TERMS

Parental involvement•	  laws are those 
laws requiring parental notification or 
consent prior to the performance of an 
abortion on a minor.  Parental notifi-
cation laws simply require that a par-
ent or legal guardian be notified that 
a minor will be having an abortion, 
while parental consent laws require a 
parent or legal guardian to consent to 
the abortion.

A •	 medical emergency occurs when 
a patient has a condition which, on 
the basis of the physician’s good faith 
medical judgment, so complicates the 

medical condition of the patient as to 
necessitate an immediate abortion in 
order to avert the patient’s death.  A 
medical emergency also exists if a 
delay will create a serious risk of sub-
stantial or irreversible impairment of a 
major bodily function.

Judicial bypass•	  is the means by which 
a minor can petition a circuit court for 
waiver of the parental consent or notice 
requirements.  Such court proceedings 
are confidential.  If a court finds that 
the minor is sufficiently mature and 
well-informed to decide on her own 
whether to have an abortion, the court 
issues an order authorizing the minor 
to have the abortion without parental 
consent or notice.  A court may also 
issue such an authorization if it finds 
that a pattern of physical, sexual, or 
emotional abuse by a parent necessi-
tates a bypass of the parental consent 
or notice law.

MYTHS & FACTS

Myth:  An estimated 12 percent of teens do 
not even live with their parents.  Involving the 
parents of these teens will be impossible and 
totally unrelated to the teen’s health.  
Fact:  Parental involvement legislation recog-
nizes that many family situations are less than 
ideal.  In most states, alternative procedures 
are available through judicial bypass, and some 
states allow notification or consent of another 
family member.

Myth:  mandatory parental involvement laws 
will force many teens to go out of state to ob-
tain an abortion.
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Fact:  As more states enact and enforce paren-
tal involvement laws, the option to go out of 
state will cease to exist, and parental rights and 
minors’ health protection will continue to ex-
pand.  migration to other states is a reason to 
pass parental involvement laws, not to avoid 
them.

Myth:  Parental involvement laws simply de-
lay teens from getting abortions until the sec-
ond trimester, when abortion is more danger-
ous.
Fact:  this myth is directly contrary to data 
from both minnesota and missouri.9

Myth:  Parental involvement laws force teens 
to obtain dangerous illegal abortions.
Fact:  the majority of states have enforceable 
parental involvement laws.  only one case—
that of Becky Bell in Indiana—has been sug-
gested to involve an unsafe abortion, and even 
that case is wholly undocumented.  the autop-
sy report failed to show any induced abortion.  
It is terrible public policy to fail to enact a law 
on the basis of an isolated, unproven case.

Myth:  Parental involvement laws expose 
teens to the anger of abusive parents.
Fact:  Under the parental involvement laws 
in most states, a teen who states she has been 
abused or neglected will be exempted from the 
laws’ requirements.  In addition, the laws make 
it more likely that a minor who is being abused 
or neglected will get the help she needs; under 
most state laws, doctors who become aware of 
abuse claims must report the abuse allegation 
to public officials who conduct an anonymous 
investigation.  Such teens also have the option 
of utilizing the judicial bypass procedure.

Myth:  most teens are mature enough to make 

their own decisions.
Fact:  Young teens often have difficulty as-
sessing long-term consequences and gener-
ally have narrow and egocentric views of their 
problems.10  Parental involvement is needed to 
give teenagers some perspective.  moreover, 
the question is not simply of maturity, but of 
responsibility.  As long as a teenager is not 
emancipated, a parent or guardian is responsi-
ble for her medical care and upbringing.  When 
a teen is injured by an abortion, it is the parent 
or guardian—not the teen—who is responsible 
for the teen’s care and health costs.11

Endnotes
1 Facts related to this story can be found in court documents as 
well as in AUL’s amicus curiae brief in the case, located at http://
www.aul.org/xm_client/client_documents/briefs/roe_v_PP_
oH_05-2008.pdf (last visited June 19, 2009).  the case is Roe v. 
Planned Parenthood, Supreme Court of ohio (no. 07-1832).  
2 Planned Parenthood v. Casey, 505 U.S. 833, 899 (1992).
3 Id.
4 In the Matter of B.S., 74 P.3d 285 (Ariz. Ct. App. 2003).
5 Id. at 290.
6 Id.
0 Id. at 291.
8 Id.
9 J.L. rogers et al., Impact of the Minnesota Parental Notifica-
tion Law on Abortion and Birth, 81 AM. J.PuB. HeaLth 294, 296 
(1991); Jacot et al., A Five-Year Experience with Second-Trimes-
ter Induced Abortions: No Increases in Complication Rate as 
Compared to the First Trimester, 168[2] AM. J. oBstet. Gyne-
coL. 633 (Feb. 1993).
10 See generally J. Piaget & B. Inhelder, the PsychoLogy of the 
ChiLD (1969). 
11 For more information on the topics discussed in this article, 
please visit AUL’s website at http://www.AUL.org.
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Parental involvement laws advance key state interests: protecting the health and welfare •	
of minors, and protecting the constitutional right of parents to rear their children.

Parental involvement laws increase teenage sexual responsibility and reduce teenage •	
demand for abortion.  Parental involvement laws also result in lower birthrates among 
teens.

Parental involvement laws are supported by the majority of Americans, regardless of •	
their positions on abortion.

Parental involvement laws ensure that parents have the opportunity to discuss their •	
daughter’s medical history with a physician and that they, in return, have their questions 
answered about the abortion procedure and follow-up care.

Parental involvement laws recognize the traditional rights of parents to direct the rearing •	
of their children.  Ironically, notification is required before virtually all non-emergency 
procedures except abortion.

Studies indicate less than half of teenagers inform their parents of their abortions, and •	
many of those teenagers who do not inform their parents exaggerate their parents’ reac-
tions.

there is evidence that abortion results in serious psychological problems for both minor •	
and adult women.1  moreover, because of their immature developmental stage, ado-
lescents are at a higher risk of suffering severe psychological problems from abortion, 
possess an elevated risk of suicide, and are even more likely to enter into a cycle of de-
liberately seeking replacement pregnancies.2

teens are even more at risk of developing breast cancer from having an abortion than •	
are adult women.3

Stories and litigation concerning the exploitation of young women by adult males is •	
increasingly common.  to combat the threat of these sexual predators abusing girls and 
then taking them for abortions, states should enact identification and notarization re-
quirements to ensure that the person informed of or consenting to the abortion is truly 
the minor’s parent or guardian.

When judges have specific criteria to reference when evaluating the maturity of minors •	

Parental involvement Talking Points 
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in judicial bypass proceedings, judges have more liberty in their decisions to truly act in 
the minors’ best interests.

Endnotes
1 CatheRine BaRnaRD, the Long-teRM PsychoLogicaL effects of ABoRtion (Inst. for Abortion recovery & research 1990).  For more 
information on studies finding that abortion poses severe short- and long-term effects, and particularly for minors, see AUL’s amicus 
brief in the case Doe v. Arpaio, available at http://www.aul.org/xm_client/client_documents/briefs/DoevArpaio.pdf (last visited June 
19, 2009).  
2 Franz, Differential Impact of Abortion on Adolescents and Adults, ADoLescence, 27(105):161-72 (1992); Campbell, Abortion in 
Adolescence, ADoLescence, 23:813-24 (1988).
3 Daling et al., Risk of Breast Cancer Among Young Women: Relationship to Induced Abortion, J. nat’L CanceR Inst., 86:505-14 
(1994).  Daling, an abortion supporter, found that teenagers with a family history of breast cancer who obtained an abortion before 
the age of 18 had an incalculably high risk of developing breast cancer.  Id.  Every single female under the age of 18 in the study who 
obtained an abortion and had a family history of breast cancer developed breast cancer by the age of 45.  Id.
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Parental involvement Laws

Twenty-five states require parental consent for minors seeking abortion: 
AL, Ar, AZ, ID, In, KY, LA, me, mA, mI, mS, mo, nC, nD, oH, oK, PA, rI, SC, 
tn, tX, Ut, VA, WI, and WY.

twelve states require parental notice for minors seeking abortion: 
Co, De, FL, GA, IL, IA, KS, mD, mn, ne, SD, and WV.

Six state parental involvement laws are enjoined, in litigation, or not enforced:

three states have parental consent laws that are enjoined, in litigation, or the state’s 
Attorney General has issued an opinion against enforcement: AK, CA, and nm.

three states have parental notice laws that are enjoined, in litigation, or not enforced: 
mt, nV, and nJ.

thirty-seven state parental involvement laws are currently in effect:
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Parental involvement enhancements:  
iD requirements

At least three states require a parent or guardian to provide identification: 
Ar, FL, and oK.
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At least six states require a notarized signature by a parent or guardian: 
AZ, Ar, LA, oK, SD, and tX.

Parental involvement enhancements:  
notarization requirements
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At least 12 states provide varying degrees of standards for judges to use when 
considering the “maturity” and/or “best interests of minors” in judicial bypass 
proceedings: AZ, KY, LA, me, mo, nC, nD, oH, PA, SC, WI, and WY.

Parental involvement enhancements:  
Judicial Bypass Standards
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regulating Abortion facilities and Providers:
Combating the true back alley1

By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life

S ince the 1960s, abortion proponents have 
continued to argue that legalized abor-

tion is beneficial to the health and well-being 
of American women.  In support of this asser-
tion, they have put forth a litany of purported 
advantages.  the primary advantage they often 
cite is increased medical safety for women un-
dergoing abortions.

When their campaign to legalize abortion be-
gan, proponents argued that if abortion was 
legal the procedure would be safer for women 
because it would become an accepted part of 
mainstream medical care, proper surgical pro-
cedures would be followed, and skilled and 
reputable gynecologists and surgeons would 
perform the procedure.  Unskilled and incom-
petent butchers would no longer perform abor-
tions.  thus, legalized abortion would eliminate 
the 5,000 to 10,000 deaths abortion advocates 
disingenuously claimed resulted from illegal or 
“back alley” abortions each year.2  

Proponents also argued that legalizing abortion 
would ensure women receive proper care be-
fore, during, and after the procedure.  Proper 
care would obviously include appropriate 
post-operative monitoring and follow-up care.  
Legalized abortion would ensure that no wom-
an would bleed to death alone and in pain fol-
lowing an unsafe abortion. 

these were the promises.  But has it proven 
to be the reality?  Has 37 years of legalized 

abortion eliminated these problems from our 
national consciousness?  Plainly, it has not.  
Instead, abortion clinics across the nation have 
become the true back alleys of abortion my-
thology.

there is abundant evidence to support the con-
tention that abortion clinics are the true back 
alleys abortion advocates warned us about.  A 
quick review of just a few cases of substandard 
abortion care poignantly contrasts the reality of 
abortion in America today with what abortion 
advocates promised legalized abortion would 
eradicate.

CASE STUDY – South Carolina:
In 1994, several women testified before the 
General Assembly of the South Carolina legis-
lature that when they walked into some of the 
state’s abortion clinics they saw bloody, un-
washed sheets, bloody cots in recovery rooms, 
and dirty bathrooms.  Clinic workers testified 
the remains of unborn children were not dis-
posed of properly, but rinsed down sinks.3

CASE STUDY – Texas:
Witnesses disclosed that abortion clinic person-
nel without medical licenses or formal medical 
training performed abortions.4

CASE STUDY – Arizona:
A young mother bled to death from a two-inch 
laceration in her uterus.  As she lay in what 
medical assistants described as a pool of blood 
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that soaked the bedding and ran down the wom-
an’s legs, she was heard crying for help and 
asking what was wrong with her.  Where was 
her doctor? He was eating lunch in the break 
room, refusing requests to check her condition, 
and later left her bleeding and unconscious to 
visit his tailor.  the woman died after bleeding 
for two to three hours.  Sadly, a hospital emer-
gency room was less than five minutes down 
the street.5

CASE STUDY – Kansas:
two inspections of the same topeka, Kansas, 
abortion clinic revealed fetal remains stored 
in the same refrigerator as food; a dead rodent 
in the clinic hallway; overflowing, uncovered 
disposal bins containing medical waste; unla-
beled, pre-drawn syringes with controlled sub-
stances in an unlocked refrigerator; improperly 
labeled and expired medicines; a carpeted floor 
in the surgical procedure room; and visible dirt 
and general disarray throughout the clinic. Dr. 
Krishna rajanna, who operated the unsanitary 
clinic, also consistently violated the practice 
guidelines for conscious sedation.6

tragically, these case studies are indicative of 
what some American women experience when 
they enter an abortion clinic.  the question is 
what can be done about it.  each of the states 
involved in these case studies (South Carolina, 
texas, Arizona, and Kansas) have since enact-
ed comprehensive abortion clinic regulations 
requiring clinics to be licensed by the state, 
to be inspected by state health department of-
ficials, and to meet minimum health and safety 
standards.   

enacting comprehensive abortion clinic regu-
lations is a critical and sensible solution to 
the problem of unsafe, back-alley abortions in 

America.  these regulations are designed to 
safeguard against unsanitary conditions, infe-
rior equipment, and the employment of unsuit-
able and untrained personnel.  they are also 
intended to put an end to substandard medical 
practices that injure and kill untold numbers of 
women each year.

moreover, to further ensure women’s health and 
safety, states also should consider additional 
common sense laws including physician-only 
mandates, admitting privileges requirements, 
and comprehensive reporting requirements for 
abortions and abortion complications .  

ISSUES

Abortion Clinic Regulations

Abortion providers do not foster or maintain 
a patient-physician relationship with women.
A significant percentage of all abortions are 
performed in clinics devoted solely to provid-
ing abortions and family planning services.  
most women who seek abortions at these fa-
cilities do not have any relationship with the 
physician who performs the abortion, before 
or after the procedure.  they do not return to 
the facility for post-surgical care.  In most in-
stances, the woman’s only actual contact with 
the physician occurs simultaneously with the 
abortion procedure, with little opportunity to 
ask questions about the procedure, potential 
complications, and proper follow-up care.

Abortion is an invasive surgical procedure 
that can lead to numerous and serious medi-
cal complications.  
Potential complications for first-trimester 
abortions include, among others, bleeding, 
hemorrhage, infection, uterine perforation, 
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blood clots, cervical tears, incomplete abortion 
(retained tissue), failure to actually terminate 
the pregnancy, free fluid in the abdomen, acute 
abdomen, missed ectopic pregnancies, cardiac 
arrest, sepsis, respiratory arrest, reactions to 
anesthesia, fertility problems, emotional prob-
lems, and even death.7  

the risks for second-trimester abortions are 
greater than for first-trimester abortions.  The 
risk of hemorrhage, in particular, is greater, 
and the resultant complications may require 
a hysterectomy, other reparative surgery, or a 
blood transfusion.

As the author of a leading abortion textbook 
writes, “[t]here are few surgical procedures 
given so little attention and so underrated in its 
potential hazard as abortion.”8

The courts have historically supported the 
need for abortion clinic regulations.
Since Roe v. Wade, the U.S. States Supreme 
Court has repeatedly recognized that a state 
has “a legitimate interest in seeing to it that 
abortion, like any other medical procedure, 
is performed under circumstances that ensure 
maximum safety for the patient.”9

Federal courts have also repeatedly recognized 
that for the purposes of regulation, abortion is 
rationally distinct from other routine medical 
services because of the “particular gravitas of 
the moral, psychological, and familial aspects 
of the abortion decision.”10  

Comprehensive abortion clinic regulations 
passed in the years immediately following the 
1992 U.S. Supreme Court decision in Planned 
Parenthood v. Casey were derived, in substantial 
part, from standards and protocols promulgated 

by abortion providers and abortion advocacy 
groups, specifically the Planned Parenthood 
Federation of America (Planned Parenthood) 
and the national Abortion Federation (nAF).  
the use of national abortion care standards and 
protocols has been a significant factor cited by 
federal courts in upholding these regulations 
against constitutional challenges by abortion 
providers.11

AUL has drafted the “Women’s Health 
Protection Act” based on these national abor-
tion care standards.  Further, for states wish-
ing to impose more exacting standards, AUL 
has drafted the “Abortion Patients’ enhanced 
Safety Act,” which imposes standards similar 
to those followed in ambulatory surgical cen-
ters. 

Physician-Only Laws 
and Admitting Privileges Requirements

The number of abortion providers nation-
wide is declining and pro-abortion groups are 
seeking ways to incorporate and increase the 
number of non-physician providers.
In recent years, pro-abortion organizations 
like the nAF and the Center for reproduc-
tive rights (Crr) have pushed to expand ac-
cess to rU-486 (“the abortion pill”) and Plan 
B (“emergency contraception”), while simul-
taneously bemoaning the declining number of 
abortion providers in the U.S.  to deal with 
these competing issues, they have vowed to 
work “in collaboration with partner organiza-
tions to explore different strategies for expand-
ing scope of practice [of physician assistants, 
nurses, midwives, and others] in states.”12  At 
this juncture, this concerted effort by pro-abor-
tion groups and their allies is focused on access 
to abortifacients, but their tactics and goals are 
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readily transferable to efforts to expand the 
scope of practice for surgical abortions.

Abortion Reporting

The current voluntary abortion reporting 
system administered by the CDC is seriously 
flawed, resulting in inaccurate, unreliable, 
and incomplete abortion data. 
Although the majority of the states require the 
reporting of some abortion-related information 
to state agencies, the states are not required to 
submit these reports to the Cen-
ters for Disease Control and Pre-
vention (CDC) or other federal 
or national reporting agency.13 
the individual states are respon-
sible for setting up and enforcing 
abortion reporting policies and 
systems, and for deciding what 
information (if any at all) should 
be submitted to the CDC. Some 
estimates suggest state reports to 
the CDC lack information on as 
many as 45-50% of the abortions 
performed annually.14

Accurate data on late-term abortions is virtu-
ally non-existent.
The states do not specifically require abor-
tion providers to report late-term abortions. 
Although many states require reporting the 
gestational age of the unborn child at the time 
of the abortion, the majority of the states do 
not. Hence, there is no way of knowing how 
many late-term abortions are performed. Con-
sequently, important information on the safety, 
efficacy, and complications of late-term abor-
tions is lacking. even the pro-abortion Alan 
Guttmacher Institute has admitted “specific 
data on the frequency of late-term abortions 

are limited, and data on the use of dilation and 
extraction [i.e., partial-birth abortion] do not 
exist either at the state or national level.”15  

The majority of the states do not require re-
porting on long-term complications. 
Abortion complications can be severe and last-
ing, and may even lead to death.16 Unfortunate-
ly, the abortion reporting laws of the majority of 
the states, as well as the U.S. Standard report 
of Induced termination of Pregnancy form,17 
do not require abortion providers to report on 

long-term complications. 

Additionally, many women who 
suffer complications are treated 
at hospitals, and not at the clinic 
where they underwent their abor-
tions. Abortion providers are 
not required to record or report 
complications (including deaths) 
that occur and are treated outside 
their facilities.

However, one state, mississip-
pi, has made a noticeably posi-

tive step in improving abortion complication 
reporting.  mississippi’s statute requires all 
physicians treating abortion patients—not just 
abortion providers—to file “a written report 
with the State Department of Health regard-
ing each patient who comes under the physi-
cian’s professional care and requires medical 
treatment or suffers death that the attending 
physician has a reasonable basis to believe 
is a primary, secondary, or tertiary result of 
an induced abortion.”18 mississippi is cur-
rently the only state with this requirement.  

RU-486’s unique risks and complications ne-
cessitate reporting requirements tailored to 
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the use of abortifacients.
Since the FDA’s September 2000 approval of 
rU-486, the number of nonsurgical abortions 
performed each year has increased.19 reliable 
information on the number and complications 
of non-surgical abortions (including rU-486) 
is unavailable partly because not all state abor-
tion reporting laws require reporting on non-
surgical abortions, and even those that do re-
quire reporting on non-surgical abortions do 
not require this information to be reported to 
the CDC.  

In addition, there is an insufficient understand-
ing of the risks and complications associated 
with nonsurgical abortions.  nonsurgical abor-
tions carry unique risks because, unlike with 
surgical abortions, abortifacients can be pre-
scribed by anyone with a “medical license,” 
such as untrained psychiatrists, podiatrists, and 
dentists.20 In addition, side effects are often 
confusingly similar to that of an ectopic preg-
nancy. Lastly, rU-486 is routinely and openly 
administered to women contrary to its FDA-
approved regimen, resulting in severe compli-
cations, including death.21 

Lack of uniform reporting hinders research 
on nationwide abortion trends.
As there is no uniform method for abortion re-
porting among the states, abortion data collect-
ed by the different states is, in many respects, 
incomparable.22 For example, states vary in 
their definitions of abortion complications, as 
well as in their methods of determining gesta-
tional age. States also differ in how they submit 
information to the CDC—some states submit 
aggregated data prepared by a state statistical 
agency, whereas some states submit the reports 
without passing them through a state agency.23 
Some states submit information on abortions 

that occurred in the state, whereas other states 
submit information on abortions performed on 
residents of the state.24 In addition, the reporting 
forms issued by the various state health depart-
ments have changed throughout the years. All 
of these inconsistencies make it hard to com-
pare data from the different states, track trends, 
understand sociological motives that lead to 
abortion, or state conclusively anything that 
accurately reflects the country as a whole.25 

to remedy these concerns, AUL has drafted 
the “Abortion Complication reporting Act.”

KEY TERMS

Abortion surveillance is the collection, analy-
sis, and dissemination of information related 
to abortion procedures, abortion morbidity, 
and abortion mortality with the objective of 
preventing morbidity and mortality associated 
with induced abortion. Abortion surveillance is 
an established branch of epidemiological sur-
veillance.26 

Abortion complications are the adverse short- 
and long-term physical, emotional, and psy-
chological effects of abortion on women. 

The U.S. Standard Report of Induced Termi-
nation of Pregnancy form is the abortion re-
porting form issued by the CDC, and has been 
used as a model by the states. the form requests 
reporting on: (1) name and location of the abor-
tion facility; (2) demographic and geographic 
information about the patient; (3) patient ID 
number; (4) obstetric history (e.g., date of last 
menses, number of prior pregnancies and abor-
tions); (5) type of abortion procedure (including 
rU-486); and (6) names of physician and per-
son filling out the report. Some states generally 
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follow this model report form, and some do not. 
the abortion reporting laws of the various states 
may call for more or less than what is required 
in the standard form.27 

Voluntary abortion reporting is the submis-
sion of state abortion reports and/or aggregated 
abortion report information by state agencies 
to the CDC on a voluntary and discretionary, 
rather than contractual, basis.

MYTHS & FACTS

Myth:  Abortion clinic regulations unfairly 
single out abortion providers for regulation and 
oversight.
Fact:  Federal courts have repeatedly held 
abortion to be “rationally distinct from other 
routine medical services.”28  therefore, a state 
may choose to regulate abortion while leaving 
other types of medical or surgical procedures 
unregulated.  As the Fourth Circuit noted, “In 
adopting an array of regulations that treat the 
relatively simple medical procedures of abor-
tion more seriously than other medical proce-
dures, [the State] recognizes the importance 
of abortion practice while yet permitting it to 
continue, as protected by the Supreme Court’s 
cases on the subject.”29  

Myth:  Individual abortion providers are al-
ready licensed (as physicians) by the state 
medical board and their offices are already 
regulated under a variety of federal and state 
regulations.  thus, there is no need for ad-
ditional and/or specifically-tailored abortion 
clinic regulations.  
Fact:  these arguments have been made and 
repeatedly and summarily rejected by federal 
courts.30  Abortion clinic regulations are de-

signed to specifically address and meet the 
needs of abortion patients.  Physician licens-
ing standards and other federal or state regula-
tions (such as those applicable to onsite labo-
ratory services, employee safety, etc.) are not 
designed to meet the specific medical needs of 
women undergoing abortions.

Myth:  these regulations will create an un-
due burden on women seeking abortions by 
increasing the cost of abortions and/or by de-
creasing the number of providers.
Fact: Federal courts have also summarily and 
repeatedly rejected these arguments.31  the 
abortion right is the right of the “woman her-
self—not her husband, her parent, her doctor 
or others—to make the decision to have an 
abortion.”32   It is not the right of the woman to 
pay a certain price for an abortion or the right 
of an abortion provider to remain in practice or 
to have a financially lucrative practice.  

Further, in evaluating challenges to abortion 
clinic regulations, federal courts have repeat-
edly determined that the simple fact the reg-
ulations may inconvenience some abortion 
providers and/or may result in an expenditure 
of time and money to come into compliance 
with the regulations does not create a burden 
on the woman seeking an abortion (as opposed 
to the abortion provider) and, therefore, are not 
enough to invalidate such regulations.

Finally, even assuming the specific regulatory 
scheme would lead to an increase in the cost 
of abortions in the state and/or result in fewer 
providers, the U.S. Supreme Court has held 
“the fact that a law which serves a valid pur-
pose, one not designed to strike at the [abor-
tion] right itself, has the incidental effect of 
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making it more difficult or more expensive to 
procure an abortion cannot be enough to inval-
idate it.”33  Clearly, protecting maternal health 
is a valid and compelling reason for regulating 
abortion clinics.

Myth: Abortion reporting laws are unconstitu-
tional. 
Fact: the U.S. Supreme Court has held that 
abortion reporting is constitutional and does 
not impose an undue burden on a woman’s 
right to an abortion. For example, in Planned 
Parenthood v. Casey, the Court held “[t]he col-
lection of information with respect to actual 
patients is a vital element of medical research, 
and so it cannot be said that the requirements 
serve no purpose other than to make abortions 
more difficult.”34 

Myth: Abortion reporting laws violate wom-
en’s privacy. 
Fact: Abortion reporting laws specifically pro-
tect women’s privacy. every state abortion re-
porting law contains provisions prohibiting the 
inclusion of patient names in abortion report-
ing forms. many states even mandate that any 
information that can “reasonably lead” to the 
identification of a patient must not be included 
in an abortion report and/or publication.

Myth: there is no need for abortion reporting 
laws because the data and reports published by 
the Alan Guttmacher Institute (AGI) are reli-
able and accurate. 
Fact: Abortion data published by AGI is un-
reliable for many reasons. First, the foremost 
purpose of the AGI’s abortion reporting system 
is to promote the availability of abortion. AGI 
has stated “[t]he CDC, consistent with its fed-
eral function, focuses particular attention on the 
safety of the procedure, while AGI concerns it-

self with the availability of abortion services 
throughout the country.”35 AGI’s emphasis on 
abortion access rather than on women’s health 
and safety comes as no surprise, as the AGI has 
long been known as the unofficial research arm 
of Planned Parenthood.36 

Second, AGI is a privately-funded organization 
and its ability to collect data and produce sta-
tistics is limited. Notably, for financial reasons, 
AGI has been forced to limit its collection of 
abortion data to every four years.37 

third, AGI collects information on a volun-
tary basis directly from abortion providers. Al-
though AGI claims it collects abortion informa-
tion from “all known abortion providers,” they 
only collect information from those providers 
who voluntarily respond to phone call surveys 
or questionnaires that AGI sends through the 
mail. none of the abortion providers contacted 
are under any obligation to respond, and there 
is no way to assure that responses are truthful 
and accurate. moreover, AGI has revealed it 
does not use an authentic, comprehensive list 
of abortion providers. rather, AGI has admit-
ted they compile a list of provider names by 
searching through the telephone yellow pages, 
the membership directory of nAF, and the In-
ternet.38 thus, AGI cannot accurately claim 
they collect information from all known abor-
tion providers.  

Fourth, AGI’s scope is limited to abortion pro-
viders who are known as or advertise them-
selves as abortion providers. Abortions per-
formed by private practice physicians (outside 
of established abortion clinics) remain mostly 
unreported.39 

Lastly, AGI does not ask abortion providers for 
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information on short- and long-term complica-
tions, medical care provided for complications, 
or follow-up examinations.40 

Myth: the current abortion reporting system 
is on par with other vital statistics data collec-
tion systems.
Fact: the CDC and the medical community 
have long recognized that the current abortion 
system is substantially below par in compari-
son to all other systems of vital statistics data 
collection. In 1978, in an attempt to establish 
an abortion reporting system on par with other 
vital statistics collection systems, the national 
Center for Health Statistics (nCHS) sought 
to establish a new system that would collect 
information from the states on a contractual, 
rather than voluntary, basis. However, as a re-
sult of inadequate financial planning, NCHS 
failed to institute the planned system.41 Inter-
estingly, since 1978, the CDC and nCHS have 
never again attempted to establish an abortion 
reporting system that is on par with other vital 
statistics collecting systems.

Myth: Abortion reporting laws will endanger 
women’s health. 
Fact: the medical and public health communi-
ties have emphasized that improved methods 
of abortion reporting are essential for improv-
ing women’s health care. Accurate statistics on 
abortion procedures and their outcomes and 
complications contribute to the body of medi-
cal knowledge that informs practicing abortion 
providers and physicians-in-training on (1) 
which abortion techniques are safest and most 
effective; (2) how to safely perform a specific 
abortion procedure; and (3) how to improve 
the procedure to make it safer and to avoid 
complications.42 
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42 In addition to physician training, abortion statistics are nec-
essary in order to prepare hospitals and health facilities for the 
medical needs of women who have abortions. Hospitals and 
health facilities must be prepared to provide women with ad-
equate medical care before and during an abortion, as well as 
any emergency care she may need after the abortion has been 
performed. Good abortion statistics will inform hospitals and 
health facilities as to what care a woman will need before, dur-
ing, and after an abortion.  moreover, an improved abortion re-
porting system requiring increased accountability will improve 
women’s health care because it will provide incentive for abor-
tion providers to ensure adequate safety precautions are taken 
when performing an abortion, and better health care is provided 
to women after the abortion procedure.
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Abortion Clinic Regulations

Abortion clinic regulations consist of minimal health and safety standards necessary •	
to ensure basic medical care for women before, during, and after an abortion. typical 
abortion clinic regulations include provisions relating to: 

Licensing and training requirements for abortion providers; •	
requirement that all surgical instruments be sterilized;•	
Maintenance and confidentiality of patient medical records;•	
Availability of functioning emergency care equipment;•	
Having a sink for personnel to wash their hands prior to a procedure;•	
Prohibition on the use of expired medications;•	
Post-procedural patient care and observation; and•	
Written protocol for patient follow-up.•	

Abortion clinic regulations are consistent with equal protection guarantees and do •	
not single out abortion providers for unfair treatment. the federal courts have sum-
marily rejected the argument that clinic regulations violate abortion providers’ right 
to equal protection. Instead, the courts have held abortion to be “a unique act” that 
is “rationally distinct” from all other types of medical procedures. As such, a state 
may choose to regulate abortion while leaving other types of medical or surgical 
procedures unregulated.1 

Abortion clinic regulations do not impose an undue burden on a woman’s “right to •	
choose.” Federal courts have summarily rejected the argument that abortion clinic 
regulations will create an undue burden on women seeking abortions by increasing 
the cost of abortions and/or by decreasing the number of providers.2 the abortion 
right has been specifically defined by the U.S. Supreme Court as “the right of the 
women herself,” not the right of doctors to practice without oversight or to charge a 
certain price for an abortion.3 the U.S. Supreme Court has frequently held that “in-
cidental cost increases” are not sufficient to strike down clinic regulations protecting 
women’s health and safety.4 

Another option for ensuring the health and safety of women at abortion clinics is •	
to define and regulate abortion clinics as ambulatory surgical centers.  Missouri en-
acted such a law in 2007, but the law remains in litigation.  However, a federal court 
has—thus far—refused to enter a permanent injunction against the law.5

Abortion Provider requirements & regulations 
Talking Points
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Physician-Only Requirements

Forty-three states and the District of Columbia limit the performance of surgical •	
abortions to licensed physicians.  Additionally, a small number of states also specifi-
cally preclude healthcare providers such as chiropractors and nurses from perform-
ing surgical and/or chemical abortions.

Admitting Privileges

eleven states have enforceable requirements mandating abortion providers have ad-•	
mitting privileges at a hospital within a specified distance of the abortion clinic.

moreover, some counties in Indiana have enacted a similar requirement.•	

Abortion Reporting/Abortion Complication Reporting

thirty-nine states require reporting (to varying degrees) on both surgical and nonsur-•	
gical abortions, while seven states require reporting only on surgical abortions.

Only twenty-two of these states specifically require reporting on (at last some) abor-•	
tion complications.

the U.S. Supreme Court has repeatedly held that abortion reporting requirements are •	
constitutional and do not impose an “undue burden” on a woman’s right to choose 
abortion. For example, in Planned Parenthood v. Casey, the Court held “[t]he col-
lection of information with respect to actual [abortion] patients is a vital element of 
medical research, and so it cannot be said that the requirements serve no purpose 
other than to make abortions more difficult.”6

the current abortion reporting system administered by the Centers for Disease Con-•	
trol and Prevention (CDC) is inherently limited and will always result in inaccurate 
data, in large part, because it is a voluntary surveillance system. Although the major-
ity of the states have laws requiring abortion providers to submit confidential abor-
tion reports to state agencies, the states are not required to submit these reports to 
the CDC.7 

there is little to no data being compiled to contribute to an understanding of long-•	
term abortion complications. States with abortion complication reporting require-
ments typically only require reporting on short-term complications.8 moreover, most 
women who suffer abortion complications are treated at hospitals and not at the abor-
tion clinics where they underwent their abortions. Abortion providers are not required 
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to record or report complications (including death) treated outside their facilities.
Accurate information on the number and complications of late-term abortions is vir-•	
tually non-existent. The states do not specifically require abortion providers to report 
late-term abortions. even the pro-abortion Alan Guttmacher Institute has admitted 
“specific data on the frequency of late-term abortions are limited, and data on the use 
of dilation and extraction [i.e., partial-birth abortion] do not exist either at the state 
or national level.”9  

there is no reliable information on the number and complications of nonsurgical •	
abortions (including rU-486) because not all states require reporting on these abor-
tions.10  the number of nonsurgical abortions performed each year is increasing, 
but, in light of inadequate data collection, there is an insufficient understanding of 
the risks and complications associated with these abortions.  Clearly, the risks are 
different.  For example, RU-486 patients have reported significantly longer bleed-
ing and higher levels of pain, nausea, vomiting, and diarrhea than women who have 
surgical abortions. rU-486 abortions have also been shown to be less effective than 
surgical abortions.11  moreover, unlike surgical abortions, rU-486 can be provided 
by anyone with a “medical license,” such as untrained psychiatrists and dentists. 
Lastly, rU-486 is routinely and openly administered to women contrary to its FDA-
approved regimen; this has resulted in severe complications, including death.12 
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tion providers to report nonsurgical abortions.
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Abortion Clinic regulations

one state imposes stringent ambulatory surgical center standards on clinics 
performing any abortions:  mo.

twenty-one states maintain varying degrees of abortion clinic regulations that apply 
to all abortions:  AL, Ar, CA, Ct, GA, IL, In, KY, LA, mI, mS, ne, nC, oH, oK, 
PA, rI, SC, SD, tX, and WI.

Five states regulate facilities performing post-first trimester abortions only:  FL, 
mn, nJ, Ut, and VA.

eight states have clinic regulations that are enjoined or otherwise not enforced:  AK, 
AZ, HI, ID, mD, nY, nD, and tn.
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Forty-three states and the District of Columbia limit the performance of surgical 
abortions to licensed physicians:  AL, AK, AZ, Ar, CA, Co, Ct, De, DC, FL, GA, 
HI, ID, IL, In, IA, KY, LA, me, mD, mA, mI, mn, mS, mo, ne, nV, nJ, nm, 
nY, nC, nD, oH, oK, PA, SC, SD, tn, tX, Ut, VA, WA, WI, and WY.

Physician-Only requirements
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eleven states require abortion providers to maintain admitting privileges:  AL, 
Ar, KY, LA, mS, mo, oH, PA, SC, tX, and Ut.

Abortion providers in some counties in one state must maintain admitting 
privileges:  In.

one state’s admitting privileges’ requirement is enjoined pending the outcome of 
litigation:  AZ.

Admitting Privileges for Abortion Providers
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thirty-nine states require reporting (to varying degrees) on both surgical and 
nonsurgical abortions:  AK, AZ, Ar, Co, Ct, De, GA, ID, In, IA, KS, KY, me, 
mA, mI, mn, mS, mo, mt, ne, nm, nY, nC, nD, oH, oK, or, PA, rI, SC, 
SD, tX, Ut, Vt, VA, WA, WV, WI, and WY.

Seven states require reporting (to varying degrees) on surgical abortions only:  
AL, FL, HI, IL, LA, nV, and tn.

Abortion reporting
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twenty-three states require reporting (to varying degrees) on abortion complications:  
AL, AZ, Ar, Ct, FL, IL, In, LA, mA, mI, mn, mS, mo, ne, oH, oK, or, PA, SD, 
tX, WA, WI, and WY.

Abortion Complication reporting
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Planned Parenthood:
What can be done to stop their radical agenda for America?

By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life

P lanned Parenthood’s legacy is a troubling 
one of ruined lives and deceptive, polit-

ically-motivated promises.  For more than 90 
years, it has relentlessly pursued an agenda 
of unapologetic abortion-on-demand, putting 
profits and ideology above women’s health and 
safety. Again and again, Planned Parenthood 
has proven they are not the defenders of wom-
en’s rights and health they hold themselves out 
to be.

What has Planned Parenthood wrought over 
nearly a century?

They have performed a significant per-•	
centage of the nearly 50 million abor-
tions this country and its families have 
suffered since 1973, when Roe v. Wade 
was decided. 
In their quest to further enrich their •	
already-bulging coffers, they have 
made American taxpayers involun-
tarily complicit in their radical agenda. 
For example, in 2007 Congress and 
state governments appropriated more 
than $300 million to Planned Parent-
hood. Given Planned Parenthood’s 
sizeable abortion market share, this 
undoubtedly means taxpayers are indi-
rectly subsidizing abortions, abortion 
counseling, and abortion referrals (by 
freeing up money Planned Parenthood 
receives from other sources to be used 
for abortion rather than operational, 

program, and other expenses incurred 
by Planned Parenthood).  notably, 
with the obama Administration now 
in power, Planned Parenthood and its 
supporters are now seeking to more 
than double the funding it receives 
from the federal government.
They have prioritized their profit margin •	
and political agenda over women’s health 
and safety by (among other things): 

Ignoring the ever-mounting evi-o 
dence of the negative impact of 
abortion on women and mislead-
ing women about the physical risks 
and emotional impact of abortion.1  
In fact, on its website Planned Par-
enthood goes so far as to claim 
abortion offers health benefits.2

opposing common sense, protec-o 
tive laws supported by the major-
ity of Americans, including paren-
tal involvement, informed consent 
for abortion, and laws permitting 
only licensed physicians to per-
form abortions. 
Purportedly failing to report sexu-o 
al crimes committed against chil-
dren.3 
Dispensing the dangerous abortion o 
drug rU-486 in direct violation of 
the FDA-approved protocol for 
the drug, endangering women’s 
lives and health.4

they advocate violating the constitu-•	
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tional rights of those who disagree with 
them. Specifically, they seek to compel 
healthcare professionals, Catholic hos-
pitals, and other unwilling groups and 
individuals to participate in abortions 
regardless of their religious, moral, or 
ethical convictions against the prac-
tice.5 
And America is not large enough to •	
contain their ambitious agenda.  they 
are on a quest to make “abortion the 
law of the world,” bullying countries 
around the world into complying with 
their demands and goals.6

An understanding of the history of Planned 
Parenthood, its unrelenting abortion advocacy, 
and its growing record of scandals is critical to 
developing effective and comprehensive strat-
egies to counter its influence.

Planned Parenthood at a Glance

Planned Parenthood is the collective name of 
domestic and international organizations that 
comprise the International Planned Parenthood 
Federation (IPPF). the Planned Parenthood 
Federation of America (PPFA) is the U.S. affil-
iate and one of IPPF’s larger members.  PPFA 
maintains a network of state and regional affili-
ates across the 50 states.

PPFA operates approximately 880 clinics in 
the United States7, has a total annual budget of 
nearly $1 billion8, and provides abortion, fam-
ily planning, sex education, and other services 
to 3 million people each year.9  PPFA claims 
that one in four American women will visit one 
of their clinics in her lifetime.10

Critically, Planned Parenthood is also the most 

prominent provider of abortions in the U.S.  
In 2006, Planned Parenthood and its affiliates 
performed nearly 300,00011 abortions, more 
than one-quarter of the abortions performed 
that year.

Federal and state government grants and con-
tracts provide nearly one-third of Planned 
Parenthood’s annual revenues.  In fiscal year 
2007, this amounted to $336.7 million from 
American taxpayers.12  Planned Parenthood 
is also supported by private individuals, with 
(reportedly) over 900,000 active individual 
contributors.13  moreover, large donors such 
as the rockefeller Foundation, the Carnegie 
Foundation, and the Bill & melinda Gates 
Foundation contribute a substantial part of the 
organization’s budget.14

Founding of Planned Parenthood

margaret Sanger, a birth-control activist and 
eugenics supporter, founded Planned Parent-
hood in 1916.  In october of that year, Sanger 
opened the first American birth control clinic 
in Brooklyn, new York. In 1923, she incor-
porated the American Birth Control League, 
which was influential in liberalizing birth con-
trol laws in the 1920s and 1930s. Later, in 1942 
the League was reorganized as the Planned 
Parenthood Federation of America by edris 
rice-Wray Carson, Alice Carver Lee, Cornelia 
Vansant Lewis, mary Scribner, and others.15

After its initial focus on contraceptives, 
Planned Parenthood later increasingly turned 
its attention to more expansive reproductive 
rights, especially abortion.



Defending Life 2010

123

Planned Parenthood’s 
Promotion of Abortion

Planned Parenthood supports unregulated and 
unrestricted abortion-on-demand and opposes 
common sense regulation of abortion, includ-
ing:

Informed consent and reflection peri-•	
ods;
Parental involvement for minors;•	
requirements that only licensed phy-•	
sicians perform abortions;
Limits on the use of taxpayer fund-•	
ing for abortions, abortion referrals, or 
abortion counseling; 
Bans on partial-birth abortion; and•	
Laws protecting the freedom of con-•	
science of healthcare providers and 
institutions that decline to participate 
in abortions.

more ominously, Planned Parenthood active-
ly supports both federal and state “Freedom 
of Choice Acts” (FoCA), radical attempts to 
enshrine abortion-on-demand into American 
law, to sweep aside all existing laws regulating 
or restricting abortion—laws the majority of 
Americans support—and to prevent states and 
the federal government from enacting similar 
protective measures in the future.16  Planned 
Parenthood readily admits the draconian na-
ture of FoCA, arguing it will “invalidate ex-
isting and future laws that interfere with or 
discriminate against” an unfettered “right to 
abortion.”17

one of Planned Parenthood’s more notable 
FoCA advocacy efforts was in April 2007, just 
after the U.S. Supreme Court upheld the feder-
al “Partial Birth Abortion Ban Act of 2003”18, 

a decision embraced by a vast majority of 
Americans but denounced by Planned Parent-
hood and its allies.  In late April of that year, 
Planned Parenthood, in a message to its sup-
porters, stated, “every American who values 
freedom and privacy should be troubled by the 
Supreme Court’s reckless decision to uphold 
the federal abortion ban.  And every American 
can fight back.  Wednesday, April 25, 2007, the 
third anniversary of the history [sic] march for 
Women’s Lives, is a national call-in day—a 
day for the pro-choice community to flood the 
phone lines of the U.S. House and Senate, urg-
ing our members of Congress to stand up for 
women’s health and safety and to co-sponsor 
FoCA.”19

Planned Parenthood 
and the U.S. Supreme Court

over the past 35 years, Planned Parenthood 
and its state and regional affiliates have been 
very active in federal and state courts, seeking 
to invalidate state and federal regulations of 
and restrictions on abortion.  notably, Planned 
Parenthood has been prominently involved in 
key abortion-related cases that have, ultimate-
ly, reached the U.S. Supreme Court.

Some of Planned Parenthood’s more notable 
attempts to invalidate common-sense abortion 
regulations and restrictions include:

Planned Parenthood of Central Mis-•	
souri v. Danforth (U.S. Supreme Court 
1976):  Planned Parenthood succeeded 
in striking down portions of a missouri 
law that required parental consent for 
a minor’s abortion, prohibited saline 
abortions, and required abortion pro-
viders to use professional skill and 
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care to preserve the life of a viable un-
born child marked for abortion.20

Planned Parenthood v. Casey•	  (U.S. 
Supreme Court 1992):  Planned Par-
enthood unsuccessfully challenged a 
Pennsylvania law requiring informed 
consent for abortion, parental consent 
for a minor’s abortion, and mandating 
statistical reporting requirements for 
abortions.21

Ayotte v. Planned Parenthood•	  (U.S. 
Supreme Court 2006):  Planned Par-
enthood unsuccessfully sought to 
strike down new Hampshire’s paren-
tal notification law.22

Gonzales v. Planned Parenthood•	  (U.S. 
Supreme Court 2007):  Companion 
case to Gonzales v. Carhart, unsuc-
cessfully seeking to strike down fed-
eral ban on partial-birth abortion.23

Growing Scandals Involving
 Planned Parenthood

Planned Parenthood is no stranger to scandal 
and controversy.  recent scandals have includ-
ed failures to comply with state laws regarding 
the reporting of suspected child sexual abuse, 
the willful failure to comply with state parental 
involvement laws, arguably seeking to impede 
investigations by state authorities into allega-
tions that state and local affiliates of Planned 
Parenthood violated state laws, and purported 
acceptance of donations earmarked for racial-
ly-discriminatory abortions.

Disturbingly, numerous allegations have 
surfaced over the past six years concerning 
Planned Parenthood’s failure to report the 
sexual abuse of young girls.  For example, in 
2003 a Planned Parenthood affiliate in Arizona 

was found civilly liable after failing to report 
that the clinic had performed an abortion on a 
13-year-old girl who had been impregnated by 
her 23-year-old foster brother. the young girl 
was returned to the home where she continued 
to be abused and was impregnated a second 
time.24

In a more recent case, a 14-year-old girl walked 
into a Planned Parenthood clinic in Cincin-
nati, accompanied by her soccer coach, John 
Haller.  He was 21 years old and had initiated 
sexual activity with the girl when she was 13 
years old.  now that she was pregnant, Haller 
wanted her to have an abortion.  the soccer 
coach signed the parental notification forms 
then required by ohio law.  the teenager’s par-
ents later found out about her abortion and the 
sexual abuse perpetrated by her soccer coach.  
the soccer coach was prosecuted and served 
three years in prison.  the parents are now su-
ing Planned Parenthood for failing to report 
the sexual abuse and for failing to comply with 
ohio’s parental involvement law.

Similarly, in october 2005 Planned Parenthood 
of minnesota/north Dakota/South Dakota was 
fined $50,000 for violating Minnesota’s paren-
tal notification law.25

Further, over a three-year period from 2004 to 
2006, a Kansas Planned Parenthood affiliate 
refused to comply with a subpoena from then-
Kansas Attorney General Phill Kline, who was 
seeking access to clinic records related to late-
term abortions that may have been performed 
in violation of Kansas law.  Comprehensive 
Health, an abortion clinic operated by Planned 
Parenthood of Kansas and mid-missouri (along 
with the other targeted clinic), eventually peti-
tioned the Kansas Supreme Court to block the 
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subpoena.  However, in February 2006 the Kan-
sas Supreme Court refused the request, ruling 
that Attorney General Kline could seek access 
to the clinic records, but first had to present his 
evidence against the clinics to the district court 
with jurisdiction over the matter.26

Similarly, in 2005 Indiana Attorney General 
Steve Carter was investigating whether fam-
ily planning clinics, including Planned Parent-
hood, were properly reporting cases of rape and 
molestation of children under the age of 14.27  
Planned Parenthood filed a lawsuit seeking to 
avoid producing its records and was ultimately 
successful.

Finally, Planned Parenthood affiliates in sev-
eral states were recently subjected to a series 
of phone calls by students on the staff of a Uni-
versity of California at Los Angeles (UCLA) 
student-run, pro-life magazine, The Advocate. 
the calls included one in July 2007 to Planned 
Parenthood of Idaho offering a donation if it 
could be earmarked for abortions for African-
American women.  the organization’s vice 
president of development and marketing did 
not reject the offer and was later suspended.28

What Can Be Done To Counter Planned 
Parenthood and its Influence?

there is much that can be done to counter the 
influence of Planned Parenthood and its radical 
abortion-on-demand agenda.  A comprehensive 
plan would necessarily include:

Increasing public educational efforts •	
on Planned Parenthood, its history, 
and its agenda;
Increasing research into the negative •	
impact of abortion on women to coun-

ter Planned Parenthood’s false asser-
tions that abortion has “health benefits” 
for women or is safer than childbirth, 
and to reduce demand for abortions;
enacting more common sense, medi-•	
cally-appropriate regulations of abor-
tion, including informed consent, ultra-
sound requirements, parental involve-
ment, and abortion clinic regulations.  
these types of regulations have been 
proven to reduce the abortion rate;
enacting comprehensive legislation to •	
ensure all healthcare providers, em-
ployees, and volunteers at Planned 
Parenthood clinics are required to re-
port suspected child sexual abuse and 
sexual crimes against minors.  AUL 
has developed the “Child Protection 
Act” to meet this goal.
Funding and supporting pregnancy •	
care centers that, unlike Planned 
Parenthood, offer women facing un-
planned pregnancy with real choices 
and support;
enacting broad limits on the appropri-•	
ation of state family planning funds to 
ensure such funds are not commingled 
with funding used to provide abor-
tions.  AUL’s “title X Consistency 
and transparency Act” is designed to 
ensure that federal and state family 
planning funds are not directly or indi-
rectly used to pay the costs associated 
with abortions; and
Limiting (and, ultimately, eliminating) •	
federal and state taxpayer funding of 
Planned Parenthood and its affiliates.

Clearly, the American public needs to learn 
more about the history, agenda, and practices 
of this dangerous and radical organization 
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and voice their opposition to what Planned 
Parenthood represents.  When they do, Planned 
Parenthood may not be around to celebrate its 
centennial.
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State funding Limitations:
A proven weapon in reducing abortions

By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life

i n recent years, Dr. michael new of the Uni-
versity of Alabama has analyzed the impact 

of incremental state laws on the abortion rate 
in each state.  In his paper entitled Analyzing 
the Impact of State Level Pro-Life Legislation 
in the 1990s, he showed that pro-life laws, 
particularly state limitations on the funding of 
abortions when coupled with other measures 
such as parental involvement laws, were driv-
ing down the national abortion rate.  Specifi-
cally, his research disclosed a 17% decline in 
abortions during the 1990s due in large part to 
state laws, including limitations on state fund-
ing of abortions.  

His work illustrates that pro-life laws already 
save tens of thousands of lives every year.  It 
also spotlights unprecedented opportunities 
to save more lives in states without common 
sense prohibitions and limitations on the use 
of state funds for abortion and abortion-related 
counseling and advocacy.  these common-
sense limitations include:  

•	 Limits on state medicaid funding for 
abortion;

•	 Prohibitions or limits on state funding 
to organizations that perform, counsel 
on behalf of, or affiliate with organiza-
tions that perform or advocate on be-
half of abortion, including eliminating 
or restricting funding of organizations 
like Planned Parenthood;

•	 Limits on the use of state facilities 

and employees for the performance of 
abortions; and

•	 Limits on insurance coverage for abor-
tions for public employees.

ISSUES

State Medicaid Funding 

enacted in 1976, the Hyde Amendment1 for-
bids the use of federal funds for abortions 
except in cases where continued pregnancy 
endangers the life of the woman or where the 
pregnancy resulted from rape or incest.  this 
standard guides both federal and state fund-
ing for abortions under joint federal-state 
medicaid programs for low-income women.  
At a minimum, states must provide coverage 
for abortions performed in accordance with 
the Hyde Amendment exceptions.  However, 
a state may, using non-federal funds, pay for 
other abortions.  Currently, 32 states follow the 
funding limitations provided for in the Hyde 
Amendment, while 17 states provide broader 
funding for abortion.

With the current leadership in Congress and 
the White House, the Hyde Amendment could 
be in jeopardy.  Importantly, the discussions in 
Congress concerning the possible repeal of the 
Hyde Amendment create urgency for states to 
consider enacting their own limitations on the 
use of state funding for abortions, abortion re-
ferrals, and abortion counseling.
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Prohibitions on Recipients of State Funding:  

there are several tools states can use to limit 
and exercise control over who receives state 
family planning and other similar funding, 
eliminating indirect subsidies to and uninten-
tional support of abortion.

A state can prohibit the use of state-appropri-
ated funds for abortion counseling and/or re-
ferrals.  opponents of this type of limitation 
frequently refer to it as a “gag rule.”

A state may also restrict organizations that 
receive state funds from associating with en-
tities that perform and/or provide counseling 
or referrals for abortion.  For example, it may 
prohibit the commingling of state funding with 
other sources of funding used to provide, refer 
for, or counsel on behalf of abortions.  In the 
same vein, a state can also require the segrega-
tion of staff, facilities, and administrative sup-
port services between segments of a business 
providing family planning and other state-sup-
ported services and those providing abortions, 
abortion referrals, or abortion counseling.

to this end, AUL has developed the “title X 
Consistency and transparency Act.”

A number of states, such as Colorado, missouri, 
and texas2, have already placed significant 
limitations on recipients of state family plan-
ning and similar funding.  In 2003, Planned 
Parenthood unsuccessfully challenged the lim-
itations imposed in texas.  earlier that year, the 
texas legislature had diverted about $13 mil-
lion away from clinics that provided abortions 
and abortion-related services.  In response, 
texas Health Commissioner eduardo Sanchez 
sent out a letter to Planned Parenthood and oth-

er state clinics receiving state family planning 
funding ordering them to cease providing abor-
tions or face a loss of state funding.  Ultimately, 
the State of texas prevailed in a four-year legal 
challenge to the limitations.

Currently, 18 states have implemented restric-
tions and limitations on recipients of state fam-
ily planning and other funding.

Restrictions on the Use of State Facilities

only a small number of states have restricted 
the use of public facilities for the performance 
of abortions.  the types of facilities typically 
covered by such restrictions include public 
hospitals and hospitals and health clinics main-
tained through the state school, college, or uni-
versity system.

Limitations on Insurance Coverage  

Since state taxpayer funds are used to pay 
for insurance policies for state employees, 12 
state legislatures have enacted restrictions on 
the amount and type of coverage provided for 
abortions.  two states strictly prohibit abortion 
coverage for public employees, while three 
states have an exception for circumstances 
where the life of the woman is endangered by 
a continued pregnancy.  Seven states provide 
exceptions beyond the women’s life to cases of 
rape, incest, or fetal abnormality.
 
Five states have passed laws restricting private 
health insurance plans from covering abortions.  
these state laws permit insurance coverage for 
abortions only in limited circumstances, such 
as where the woman’s life is endangered or 
where the pregnancy is the result of rape or 
incest.  Policyholders must pay an additional 
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premium or purchase a separate policy rider 
for abortion coverage.

MYTHS & FACTS

Myth:  State medicaid funding restrictions dis-
criminate against poor women and unfairly re-
strict them from exercising their constitutional 
right to abortion.
Fact:  the Hyde Amendment, which guides 
both federal and state funding for abortions un-
der joint federal-state medicaid programs for 
low-income women, has been upheld by the 
U.S. Supreme Court.  The Court specifically 
found that the restrictions on the use of fed-
eral funds to pay for abortions for low-income 
women were not unconstitutional. 3

moreover, abortion providers, such as Planned 
Parenthood, often purposely set the average 
cost for a first-trimester abortion below what 
the market would bear, in part, to facilitate the 
delivery of abortion services to lower income 
women.  The average cost for a first-trimester 
abortion is approximately $300-$400, well be-
low the average costs for most other office or 
clinic-based surgical procedures.

Myth:  restrictions on abortion counseling and 
referrals violate an organization or individual’s 
First Amendment (free speech) rights.
Fact:  eighteen states currently restrict the 
use of state funds for abortion counseling or 
referral and none of these state laws have been 
declared unconstitutional for any reason.  It is 
perfectly legitimate for states, through the al-
location of state funds and other programs, to 
demonstrate and implement a preference for 
childbirth and adoption over abortion.

Endnotes
1 Hyde Amendment to the medicaid Act, title XIX of the Social 
Security Act (1976).
2 See e.g., Planned Parenthood of Mid-Missouri & Eastern Kan-
sas, Inc. v. Dempsey, 167 F.3d 458 (8th Circuit 1999) and Planned 
Parenthood v. Sanchez, 403 F.3d 324 (5th Circuit 2005). 
3 Harris v. McRae, 448 U.S. 297 (1980).
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In his paper entitled •	 Analyzing the Impact of State Level Pro-Life Legislation in the 
1990s, Dr. michael new of the University of Alabama showed that incremental pro-
life laws—particularly state limitations on the funding of abortions when coupled 
with other measures such as parental involvement laws—were driving down the na-
tional abortion rate.  Specifically, his research disclosed a 17% decline in abortions 
during the 1990s, due in large part to incremental state laws, including limitations on 
state funding of abortions.

Common-sense limitations on state funding include:  •	
Limits on state medicaid funding for abortion;o 
Prohibitions or limits on state funding to organizations that perform, counsel o 
on behalf of, or affiliate with organizations that perform or advocate on behalf 
of abortion, including eliminating or restricting funding of organizations like 
Planned Parenthood;
Limits on the use of state facilities and employees for the performance of abor-o 
tions; and
Limits on insurance coverage for abortion for public employees.o 

enacted in 1976, the federal Hyde Amendment•	 1 forbids the use of federal funds for 
abortions except in cases where continued pregnancy endangers the life of the wom-
an or where the pregnancy resulted from rape or incest.  this standard guides both 
federal and state funding for abortions under joint federal-state medicaid programs 
for low-income women.  At minimum, states must provide coverage for abortions 
performed in accordance with the Hyde Amendment exceptions.

Currently, 32 states follow the funding limitations provided for in the Hyde Amend-•	
ment, while 17 states provide broader funding for abortion.1

there are several tools states can use to limit and exercise control over who receives •	
state family planning and other similar funding, eliminating indirect subsidies to and 
unintentional support of abortion.

A state can prohibit the use of state-appropriated funds for abortion counseling and/
or referrals.  opponents of this type of limitation frequently refer to it as a “gag 
rule.”

A state may also restrict organizations that receive state funds from associating 
with entities that perform and/or provide counseling or referrals for abortion.  For 

State funding Limitations Talking Points
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example, it may prohibit the commingling of state funding with other sources of 
funding used to provide, refer for, or counsel on behalf of abortions.  In the same 
vein, a state can also require the segregation of staff, facilities, and administrative 
support services between segments of the business providing family planning and 
other state-supported services and those providing abortions, abortion referrals, or 
abortion counseling.

State funding limitations for abortion do not discriminate against poor or low-in-•	
come women.  rather, they protect women from the negative consequences of abor-
tion and avoid making taxpayers indirectly complicit in abortion.

Endnotes
1 twenty-six states (and the District of Columbia) generally follow the federal funding standard:  Alabama, Arkansas, Colorado, 
Delaware, Florida, Georgia, Idaho, Kansas, Kentucky, Louisiana, maine, michigan, missouri, nebraska, nevada, new Hampshire, 
north Carolina, north Dakota, ohio, oklahoma, Pennsylvania, rhode Island, South Carolina, tennessee, texas, and Wyoming.

two states generally follow the federal funding standard but also provide funding for abortions when a woman’s physical health is 
threatened by a continued pregnancy:  Indiana and Wisconsin.

three states generally follow the federal funding standard but also provide funding for abortions in cases involving fetal abnormali-
ties:  Iowa, mississippi, and Virginia.

one state generally follows the federal funding standard but also provides funding when a woman’s physical health is threatened by 
a continued pregnancy and in cases of fetal abnormalities:  Utah.

one state provides state funding for abortions only in the case of life-endangerment, in apparent violation of the federal standard:  
South Dakota.
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State Medicaid funding

twenty-six states (and the District of Columbia) generally follow the federal funding 
standard:  AL, Ar, Co, DC, De, FL, GA, ID, KS, KY, LA, me, mI, mo, ne, nV, nH, 
nC, nD, oH, oK, PA, rI, SC, tn, tX, and WY.

two states generally follow the federal funding standard but also provide funding for 
abortions when a woman’s physical health is threatened by a continued pregnancy:  
In and WI.

three states generally follow the federal funding standard but also provide funding for 
abortions in cases involving fetal abnormalities:  IA, mS, and VA.

one state generally follows the federal funding standard but also provides funding when 
a woman’s physical health is threatened by a continued pregnancy and in cases of fetal 
abnormalities:  Ut.

one state provides state funding for abortions only in the case of life-endangerment, in 
apparent violation of the federal standard:  SD.

thirteen states, pursuant to a court order, use state funds to provide all or most “medically 
necessary” abortions:  AK, AZ, CA, Ct, IL, mA, mn, mt, nJ, nm, or, Vt, and WV.

Four states have chosen to voluntarily use state funds to provide all or most “medically 
necessary” abortions:  HI, mD, nY, and WA.
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Prohibitions on recipients of State funding

eighteen states currently prohibit organizations that receive state funds from using 
those funds to provide abortion counseling or to make referrals for abortion, and/
or prohibit organizations that receive state funds from associating with entities that 
provide counseling or referrals for abortion:  AL, AZ, IL, In, KS, KY, LA, mn, mS, 
mo, ne, nD, oH, oK, PA, tX, VA, and WI.
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restrictions on the Use of State facilities

ten states have enacted restrictions on the use of some or all state facilities, such as 
public hospitals, for the performance of abortions:  AZ, KS, KY, LA, mS, mo, nD, 
oH, oK, and PA.
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Limitations on insurance Coverage 
Purchased with State funds

two states completely ban insurance coverage for abortion for public employees:  
Co and KY.

three states provide abortion coverage only when a woman’s life is endangered:  
IL, ne, and nD.

Six states provide coverage when a woman’s life or health is endangered or in 
cases of rape, incest, or fetal abnormality:  mA, mS, PA, rI, SC, and VA.
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Limitations on Private insurance Coverage 
of Abortion

Five states places limits on the availability of private insurance coverage for abortion:  
ID, KY, mo, nD, and oK.
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Deadly Convenience:
RU-486, Plan B, and the danger of “contraceptive equity”

By Mailee r. Smith
Staff Counsel, Americans United for Life

C hemical abortion is the new frontier for 
abortion advocates.  more and more 

abortion clinics are turning from surgical abor-
tions in the first trimester to focus exclusively on 
chemical abortions—more commonly referred 
to as the rU-486 regimen.  Because some state 
laws do not define “abortion” in such a way 
as to include chemical abortions, the rU-486 
regimen may fly under the radar, so to speak, 
and allow clinics to dispense it without regard 
to abortion regulations in the state.  

Another recent development—a repackag-
ing of the “safe, legal, and rare” mantra of the 
1990s—is President Barack obama’s claim 
that he wants to reduce the number of abor-
tions in the United States.  this rings of the 
abortion advocates’ claims that reduction of 
abortion is dependent upon prevention of preg-
nancy.  Prevention of pregnancy, they claim, is 
in turn dependent upon access to “emergency 
contraception” and regular contraception.  Fur-
ther, access to contraception is not enough; 
pro-abortion advocates want employers to pay 
for it.

these arguments come at the detriment to 
women.  rU-486 and “emergency contracep-
tion” are dangerous and potentially deadly, and 
contraceptive equity laws serve only to endan-
ger a healthcare system already in crisis.

ISSUES

RU-486

The Population Council filed a new drug ap-
plication with the FDA in 1996 for approval 
of rU-486 and granted Danco Laboratories the 
exclusive license to distribute rU-486 in the 
United States.  A Chinese drug manufacturer—
which has previously been cited by the FDA 
for tainted drugs—manufactures the pills.  on 
September 28, 2000, the FDA approved rU-
486 under Subpart H, its accelerated approval 
regulations specifically enacted to quickly ap-
prove drugs for HIV patients.

taken alone, rU-486 fails in one-third of 
cases.1  thus, a prostaglandin must also be in-
gested.2  A woman first takes three RU-486 tab-
lets at a doctor’s office or abortion clinic.  This 
initial ingestion blocks progesterone from get-
ting to the baby, and the baby starves to death.  
Under the regimen approved by the FDA, the 
woman is to return 36 to 48 hours later to take 
a second drug, misoprostol (a prostaglandin), 
which causes the woman to expel the baby.  the 
woman returns for a third visit three weeks later 
for an exam to confirm that the baby has been 
completely expelled and to monitor bleeding.  
If the procedure fails, a woman must undergo a 
surgical abortion.
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In order to protect women against the risks of 
rU-486, AUL has drafted the “Unlawful Dis-
tribution of Abortion-Inducing Drug (rU-486) 
Act.”

Emergency Contraception

In 1999, the FDA approved the distribution of 
“emergency contraception” (eC), also known 
as Plan B, by prescription.  eC is allegedly pre-
scribed after a woman has had sex without con-
traception.  Within 72 hours after intercourse, 
the woman takes the first dose; 12 hours later, 
she takes a second dose.  When taken accord-
ing to this regimen, eC is only 75 to 85 percent 
effective in preventing pregnancy or implanta-
tion.3

on August 24, 2006, the FDA approved over-
the-counter sales of Plan B to women 18 years 
of age and over.  But this was not enough for 
pro-abortion groups, who continued litigation 
and pushed for the availability of eC to minors.  
on march 23, 2009, a federal district court 
in new York ruled that Plan B must be made 
available to 17-year-old minors and directed 
the FDA to reconsider its policies regarding 
minors’ access.  the obama Administration 
did not appeal and the FDA intends to comply 
with the ruling.

Contraceptive Equity

In recent years, abortion advocates have be-
gun clamoring for contraceptive equity laws. 
In sum, such laws require that employers and 
insurers who offer prescription drug coverage 
to include coverage for contraception.  these 
laws mandate employers and insurers with 
convictions against contraceptive use must vi-
olate their consciences or beliefs.  While most 

contraceptive equity laws offer an exemption 
for organizations dedicated to inculcating re-
ligious values or beliefs (e.g. churches), many 
of these laws do not provide the same protec-
tion for religiously-affiliated organizations 
that serve the general public.  For example, 
religiously-affiliated groups or para-church 
organizations—such as adoption agencies and 
charitable organizations —are not exempt and 
must provide prescription coverage for contra-
ceptives.

In addition to this obvious infringement on the 
right of conscience, contraceptive equity laws 
also worsen a healthcare situation that is already 
in crisis.  the American public is demanding 
better healthcare.  But if religiously-affiliated 
organizations are forced to choose between 
following their beliefs and providing prescrip-
tion coverage, it is likely many if not most 
will choose simply to stop providing prescrip-
tion coverage to their employees.  Contrary to 
abortion advocates’ claims that contraceptive 
equity laws will improve women’s health, this 
would leave a greater number of women—and 
men—without prescription coverage.  

And as if these dangers were not enough, con-
traceptive equity laws open the door for laws 
requiring employers and insurers to provide 
coverage for abortion.  the abortion lobby will 
likely use the same rationalization—that it is 
allegedly key to vital healthcare service—to 
justify mandated insurance coverage of abor-
tion.

KEY TERMS

•	 An abortifacient is a drug that causes 
an abortion.
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•	 Emergency contraception (EC) is 
allegedly used to prevent pregnancy 
after unprotected sexual intercourse.  
It is also referred to as the morning-
after pill or postcoital contraception.  
the two particular products approved 
by the FDA are known as Plan B and 
Preven.  While other forms of eC in-
clude massive doses of regular birth 
control pills or insertion of an intra-
uterine device, any references to eC 
in this overview deal specifically with 
the morning-after pill.

RU-486•	  is a chemical abortifacient 
which is also known as mifepristone, 
or by its brand name, Mifeprex.  It is 
taken to end pregnancy, not to prevent 
it.

MYTHS & FACTS

Myth: Proper clinical trials demonstrate that 
rU-486 is “safe and effective.”
Fact: one of the FDA’s rules is that “uncon-
trolled studies or partially controlled studies 
are not acceptable as the sole basis for the ap-
proval claims of effectiveness.”  Yet neither 
the French trials nor the U.S. trial solely relied 
upon in approving rU-486 were blinded or 
controlled, and they did not yield “safe and ef-
fective” results.  Almost 86 percent of patients 
in the first French trial and 93 percent in the 
second French trial experienced at least one 
adverse effect as a result of using rU-486.4  
ninety-nine percent of patients in the U.S. trial 
experienced adverse effects—23 percent of 
which were severe.5  

Furthermore, rU-486 has not been tested on 
females under the age of 18, yet it is given to 

females in this age group.

Myth: A chemical abortion is safer than surgi-
cal abortion and carries fewer and less severe 
side effects.
Fact: the common side effects of rU-486 are 
painful contractions, nausea, vomiting, diar-
rhea, pelvic pain and spasms, dizziness, and 
headaches.6  most women experience excessive 
bleeding, which can last for weeks.  rU-486 
patients report “significantly longer bleeding” 
and “significantly higher levels” of pain, nau-
sea, vomiting, and diarrhea than women who 
have surgical abortions.7  In one study, rU-486 
failed in 18.3 percent of patients, while surgical 
abortions failed in only 4.7 percent of patients.8  
In addition, the potential long-term effects of 
chemical abortion, such as effects on fertility 
and future pregnancies, are not known.

Myth: rU-486 was properly approved through 
the FDA’s channels, so it must be safe.
Fact: rU-486 was actually approved through 
the FDA’s “Accelerated Approval regula-
tions.”  these regulations were designed for 
drugs “that have been studied for their safety 
and effectiveness in treating serious or life-
threatening illnesses and that provide meaning-
ful therapeutic benefit to patients over existing 
treatments.”9  Yet, as demonstrated above, rU-
486 was not adequately tested for its safety and 
effectiveness and it does not provide meaning-
ful therapeutic benefit over the surgical abor-
tions already available.  In addition, pregnancy 
is not a serious or life-threatening illness.  rU-
486 should not have been approved under this 
accelerated procedure.

Myth: over-the-counter access to “emergency 
contraception” like Plan B will reduce the num-
ber of unplanned pregnancies and abortions.
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Fact: Studies reveal that “emergency contra-
ception” does not reduce pregnancy and abor-
tion rates.  In one study, abortions increased 
by nearly 6,000 in a one-year period, jump-
ing 3.2 percent.10  once eC became available 
without prescription in the United Kingdom, 
use among teenage girls doubled from 1 in 12 
to 1 in 5.11  In fact, one study reported that 4 
out of 12 women were influenced to have un-
protected sex because of the easy access to 
eC.12  With the increased rate of sexual activ-
ity and the substantial failure rate of eC, the 
over-the-counter availability of Plan B cannot 
be expected to reduce the number of pregnan-
cies or abortions.  Furthermore, in those areas 
with easy access to eC, the number of sexually 
transmitted diseases has skyrocketed.

Myth: Plan B is safe for females under the age 
of 18.
Fact: the maker of Plan B has not researched 
what happens when adolescents take Plan B.  

moreover, the maximum safe dose for levor-
norgestrel, the active ingredient in Plan B, and 
the effects of overdose have not been deter-
mined by scientific study on any age group.

Myth: Given the FDA’s approval, there is 
nothing that the states can do to limit or regu-
late Plan B.
Fact: While abortion advocates are focused 
on increasing access to Plan B (e.g. mandating 
immediate availability in hospital emergency 
rooms) and eliminating restrictions on minors’ 
access, there are steps states can consider to re-
sponsibly limit access and to protect minors, 
including (1) limiting the number of packets of 
Plan B that can be obtained at one time and in 
one pharmacy; (2) requiring that purchases of 
Plan B be logged by drug store and pharmacy 
employees (similar to what currently occurs 

in many states with over-the-counter cold and 
allergy medicines); and (3) prohibiting regis-
tered sex offenders—especially those that prey 
on minors—from purchasing Plan B.

Myth: Women need contraceptive equity laws 
to combat their employers’ gender discrimina-
tion because women spend as much as 68 per-
cent more than men in out-of-pocket healthcare 
costs, due in large part to the cost of prescrip-
tion contraceptives and the various costs of un-
intended pregnancies.
Fact: the abortion lobby has neither estab-
lished that a significant connection exists be-
tween lack of coverage for contraceptives and 
unintended pregnancies, nor has it proven that 
the higher healthcare costs are not a result of 
factors other than differences in plan coverage, 
such as differing illness or medical service us-
age levels.

Myth: Contraceptive equity laws are cost-ef-
fective because they save employers the costs 
resulting from their employees’ unintended 
pregnancies.
Fact: the abortion lobby relies on an assump-
tion that employees not using contraceptives 
because of the costs will begin using contracep-
tives if their states enact contraceptive equity 
laws.  no studies validate this assumption.  In-
stead, rising healthcare costs have reduced the 
number of employers offering their employees 
any health benefits and increased the number 
of employees turning down their employers’ 
offer of health coverage.  Insurance mandates 
such as contraceptive equity laws will further 
compromise the ability of employers to offer 
affordable health plans to their employees.13
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RU-486:

the approved rU-486 regimen is dangerous and does not adequately protect women.  It •	
does not require an ultrasound, which is necessary to determine the gestational age of the 
pregnancy and whether the pregnancy is ectopic.  rU-486 is particularly dangerous be-
cause its side effects are confusingly similar to the symptoms of an ectopic pregnancy.

moreover, anyone with a medical license—including untrained psychiatrists, podiatrists, •	
and other non-related specialists—can prescribe rU-486.  

Doctors and clinics are not using rU-486 as approved by the FDA, which is “for the •	
medical termination of intrauterine pregnancies through 49 days’ pregnancy.”1  the ap-
proved regimen also requires at least three office visits.  Yet RU-486 is openly admin-
istered to women with pregnancies beyond seven weeks, and the second office visit is 
often eliminated.2  Failing to follow the approved regimen of an already dangerous drug 
puts women’s health and lives even more at risk.  

“the FDA has acknowledged the deaths of 8 women associated with the drug, 9 life-•	
threatening incidents, 232 hospitalizations, 116 blood transfusions, and 88 cases of in-
fection.  these and other cases have added up to a total of 950 adverse event reports as 
of march 31, 2006.”3

Plan B/”Emergency Contraception”:

Because Plan B is only 75 to 89 percent effective, it is 11 to 25 percent ineffective.•	 4

•	 Plan B is believed to act principally by blocking ovulation, but it also prevents the im-
plantation of an already fertilized egg.5  thus, Plan B may act as an abortifacient.

•	 over-the-counter access to Plan B is inherently unsafe.  First, over-the-counter access 
makes Plan B available to a larger population of women than any trial has tested.  Sec-
ond, if the hormones in regular birth control pills render such drugs unsafe for non-
prescription status, the higher amounts found in Plan B cannot be safe either.  third, a 
study has revealed that one-third of women who read the instructions for Plan B do not 
understand that it is not to be used as a regular form of birth control.6  over one-third did 
not understand that a second dose must be taken 12 hours after the first.7

rU-486, Plan B, & Contraceptive equity 
Talking Points
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Plan B is used to exploit women.  A study done in thailand, where emergency contracep-•	
tion has been available without prescription for almost 20 years, had the following com-
ments: “Although many feminists believe that the morning-after pill gives them more 
control over their own bodies, it would seem, judging from the few studies conducted so 
far, that it is actually being used by men to exploit women.”8  Indeed, studies revealed 
men were the most frequent buyers.  many women did not even know what they were 
taking; they were simply told by their partners that the pill was a health supplement.  
easy access to an easily-administered drug encourages the continued exploitation of 
women by sexual predators.

Contraceptive Equity:

most contraceptive equity laws do not protect the rights of conscience of employers •	
and insurers possessing religious or moral objections to contraception. though many 
contraceptive equity laws offer an exemption for organizations dedicated to inculcating 
religious values or beliefs (e.g. churches), many of these laws do not provide the same 
protection for religiously-affiliated organizations that serve the general public.

there is no evidence or study establishing that contraceptive equity laws save employers •	
the costs resulting from their employees’ unintended pregnancies.  on the other hand, 
contraceptive equity laws increase the cost of healthcare.  this rise in healthcare costs 
has reduced the number of employers offering their employees any health benefits and 
increased the number of employees turning down their employers’ offer of health cover-
age.  Insurance mandates such as contraceptive equity laws will further compromise the 
ability of employers to offer affordable health plans to their employees.

As contraceptive equity laws without comprehensive rights of conscience protections are •	
increasingly adopted in the states, it will become easier for abortion advocates to justify 
mandated insurance coverage of abortion using the same rationalizations used to support 
mandatory contraception coverage.

Providing coverage for contraception is not analogous to providing coverage for Viagra.  •	
most health plans pay for Viagra only when a man seeks it to address impotence rather 
than to enhance sexual performance.  When a man utilizes Viagra in this context, he is 
using it to treat infertility, a medical disorder he possesses.  on the other hand, a woman 
uses contraceptives solely to prevent a pregnancy, a completely natural condition.

Women do not need contraceptive equity laws to combat their employers’ gender dis-•	
crimination. there is no evidence showing any connection between lack of coverage for 
contraceptives and unintended pregnancies, nor has it been proven that higher healthcare 
costs are not merely a result of factors such as differing illness or medical service usage 
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levels, rather than a result of differences in plan coverage.

Endnotes
1 Letter from FDA/CDer to Sandra P. Arnold, Population Council (Sept. 28, 2000).
2 See AAPLoG et al., Citizen Petition and Request for Administrative Stay, at nn.313 & 317 & accompanying text.  Instead, the 
patients administer misoprostol vaginally—not orally, as approved—at home.  Id.  
3 Dave Andrusko, Investigations Proving RU-486’s Lethal Dangers, available at http://www.nrlc.org/news/2006/nrL06/LethalDan-
gers.html (last visited June 17, 2009).
4 See Wendy Wright et al., The Morning-After Pill at 3 (2006), available at http://www.cwfa.org/articles/6085/CWA/life/index.htm 
(last visited June 17, 2009).
5 Food & Drug Administration, FDA’s Decision Regarding Plan B: Questions and Answers (2006), available at http://www.fda.gov/
CDer/DrUG/infopage/planB/planBQandA.htm (last visited June 17, 2009).
6 Wendy Wright et al., supra.
7 Id.
8 Karnjariya Sukrung, Morning-After Blues, Bangkok Post, June 10, 2002.
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rU-486 regulations

two states require that rU-486 be administered in compliance with the approved 
FDA protocol and the drug label (but both laws are in litigation):  oH and oK

Four states specifically impose minimal administrative regulations on the 
dispensation of rU-486:  CA, GA, nC, and rI.
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“emergency Contraception”
Collaborative Practice Agreements

At least 10 states maintain laws that allow pharmacists or nurses to dispense 
“emergency contraception” to women (possibly including minors under the age of 
17) without a prescription: AK, CA, HI, me, mn, nH, nm, Vt, VA, and WA.
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“emergency Contraception” Access

At least 15 states require healthcare facilities or providers to provide information 
about and/or access to “emergency contraception” to assault victims: Ar, CA, Co, 
Ct, IL, mA, mn, nJ, nm, nY, or, SC, Ut, WA, and WI.
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Contraceptive equity Laws

twenty-seven states have enacted “contraceptive equity” laws: 
AZ, Ar, CA, Ct, De, GA, HI, IL, In, IA, me, mD, mA, mo, mt (AG 
opinion), nV, nH, nJ, nm, nY, nC, or, rI, Vt, WA, WV, and WI.

two states without “contraceptive equity” laws require insurers providing 
prescription drug coverage for individuals and small employers to offer 
contraceptive coverage: Co and KY.

Six states without “contraceptive equity” laws require health maintenance 
organizations (Hmos) to cover prescription contraceptives or family planning 
services: mI, mn, nD, oH, oK, and WY.
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Other Contraceptive equity Laws

ten states provide exemptions to certain employers and insurers who object (on 
moral or religious grounds) to providing contraceptives: Ar, Ct, De, HI, IL, mD, 
nV, nm, or, and WV.

eight states provide a narrow exemption excluding the ability of most employers 
and insurers with moral or religious objections from exercising the exemption: 
AZ, CA, me, mA, nJ, nY, nC, and rI.

Eight states do not specifically provide an exemption for employers and insurers 
with moral or religious objections to providing contraceptives: GA, In, IA, mt, 
nH, Vt, WA, and WI.
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he life-affirming impact of pregnancy 
care centers (also known as crisis preg-

nancy centers and pregnancy resource centers) 
on the women and the communities they serve 
is considerable.  each year the reach and in-
fluence of pregnancy care centers (PCCs) 
grows as more centers open, as public opinion 
on abortion increasingly shifts to a pro-life 
ethic, and as the centers receive more favor-
able attention for their important work.  today, 
thousands of PCCs operate across the country, 
serving women with compassion and integrity 
and offering them positive alternatives for un-
planned pregnancies.

Perhaps there is no better indicator of the posi-
tive impact that PCCs are having by supporting 
women emotionally and financially, by pro-
tecting women from the adverse health conse-
quences of abortion, and by helping to reduce 
the number of abortions performed each year 
than the vitriol directed toward these cen-
ters by pro-abortion advocacy groups. these 
groups refer to them as “fake centers” and pro-
duce and market kits for activists to target and 
expose pregnancy care centers with negative 
publicity and protests.  even they, in their zeal 
to promote abortion-on-demand, cannot ignore 
the very real and increasingly powerful impact 
pregnancy care centers are having on women 
and on public opinion about abortion.  

As the positive outreach of the nation’s PCCs 
has expanded, so too have attempts by pro-

life legislators around the country to support 
their important work through specialty vehicle 
license plate programs and direct taxpayer-
funded subsidies.

ISSUES

each year, more than 2,500 PCCs across the 
United States provide invaluable free services 
to hundreds of thousands of women facing 
unplanned pregnancies.  Services offered by 
PCCs typically include:

• Free pregnancy tests;
• One-on-one, nonjudgmental options 

counseling;
• Temporary housing, food, clothing, 

furniture, and other material assis-
tance;

• Childbirth and parenting classes;
• Ultrasounds, pre-natal vitamins, and 

other medical care;
• Education and employment counsel-

ing;
• 24-hour telephone hotlines; and/or
• Referrals for health care and to adop-

tion agencies and other support servic-
es.

Funding Options for Pregnancy Care Centers

“Choose Life” License Plates:
Currently, 22 states have “Choose Life” spe-
cialty license plate programs where the pro-

Pregnancy Care Centers:
On the frontline in the cause for life

By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life
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ceeds benefit PCCs and other organizations 
providing abortion alternatives such as adop-
tion.1

Notably, many of these programs specifically 
preclude agencies and organizations that pro-
vide, counsel in favor of, or refer for abortions 
from receiving any proceeds from the pro-
grams.

Since organizations that advocate on behalf 
of abortion are often excluded from receiv-
ing any proceeds from these programs, na-
tional abortion advocacy groups, along with 
the American Civil Liberties Union (ACLU), 
have lodged multiple constitutional challenges 
against many of these state license plate pro-
grams.  the results have been mostly positive, 
with judges ruling against or dismissing such 
challenges.

to date, only one “Choose Life” specialty li-
cense plate program has been declared uncon-
stitutional by a federal court.  In the litigation 
surrounding South Carolina’s initial license 
plate program, the U.S. Court of Appeals for 
the Fourth Circuit found the program violated 
the First Amendment, failing to provide a fo-
rum for opposing views.  In 2004, the U.S. 
Supreme Court refused to review the ruling 
and the program was ended.  However, in no-
vember 2008 South Carolina enacted a second, 
unchallenged specialty program providing rev-
enue to pregnancy care centers.

In a recent development, pro-life advocates 
in several states—including Arizona, Illinois, 
missouri, new Jersey, and new York—have 
challenged the states’ failure to approve 
“Choose Life” license plates.  In each case, 
proponents of the plates met requirements for 

the state’s specialty license plate program and 
are alleging the state discriminated against the 
plates’ pro-life message.

In January 2008, the ninth Circuit ruled that 
Arizona’s denial of the “Choose Life” plate 
was unconstitutional.  In october 2008, the 
U.S. Supreme Court denied review and the 
plates are now available.

recently, the U.S. Court of Appeals for the 
eight Circuit ordered “Choose Life” plates is-
sued in missouri, ruling that the state statute 
providing for the issuance of specialty license 
plates was unconstitutional

Direct State Funding 
of Pregnancy Care Centers
A smaller number of states currently provide 
direct taxpayer funding to pregnancy care cen-
ters.2  typically, this funding comes through 
appropriation or budget measures and includes 
specific conditions on the types of organiza-
tions that can apply for and receive the fund-
ing.  Careful attention has been paid to whether 
or not faith-based pregnancy care centers, such 
as Carenet, can participate in the funding with-
out jeopardizing their status and faith-based 
mission.

Limitations on/Attempted Regulation 
of Pregnancy Care Centers
 In recent years, a small number of states have 
targeted PCCs for hostile regulation or un-
necessary oversight.  For example, in 2007 in 
one of the most direct and insidious attacks on 
the mission of PCCs, oregon, at the behest of 
Planned Parenthood Advocates of oregon and 
nArAL Pro-Choice oregon, considered a 
measure establishing and funding a study com-
mittee to “review the policies and procedures” 
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of state PCCs.  the legislation then proposed 
oregon fund a “study commission” that would 
seek to confirm its premise:  PCCs are fake clin-
ics that intentionally lie to and mislead women.  
Although the legislation was handily defeated 
by an educational campaign lead by national 
and local PCC supporters, it is, arguably, a 
new and provocative tactic being pursued by 
abortion advocates to close down PCCs and to 
short-circuit meaningful debate 
about abortion and its negative 
impact on women.  In 2008, a 
similar attack was launched in 
maryland.

Sadly, oregon and maryland 
have not been the only states to 
target PCCs with proposed leg-
islation rooted in pro-abortion 
rhetoric and bias.  Fortunately, 
these measures have received 
little attention from most legis-
lators and the public, but one can 
only imagine the outrage that 
would have resulted had the legislation instead 
asserted that abortion clinics were provided 
false or misleading information to women.

MYTHS & FACTS

Myth: Pregnancy care centers provide medi-
cally inaccurate information to women.
Fact: PCCs distribute medically accurate in-
formation regarding fetal development, preg-
nancy, and the risks—physical and mental—of 
abortion.  All information used and distributed 
by approved providers is medically accurate, 
recently published, and includes citations to 
legitimate authorities, such as the Centers for 
Disease Control and Prevention (CDC), medi-
cal journals, and other reputable sources.

If there is medical debate regarding whether 
or not abortion carries particular risks (e.g., 
the abortion-breast cancer link), information 
on this conflict is brought to the attention of 
the woman and is not hidden or withheld from 
her.

Myth: PCC personnel are poorly or inad-
equately trained.

Fact: PCC staff and volun-
teers are appropriately trained 
for the services they provide.  
those PCCs that offer ultra-
sounds and/or other medical 
services hire medically-trained 
staff and comply with state and 
federal regulations regarding li-
censing and certification.3

Myth: PCCs engage in false 
advertising, misleading wom-
en into believing they provide 
abortions and abortion counsel-
ing.

Fact: Advertising by PCCs is honest and dis-
closes to women the types of services provided 
by the centers.  most PCCs, including those 
affiliated with national organizations such as 
Birthright International and Carenet, have 
strict standards of integrity regarding truth in 
advertising and require the full disclosure of 
the types of services provided.4

Pregnancy care centers are most often listed 
under “Abortion Alternatives” in the Yellow 
Pages or other telephone directories. In many 
areas, it is the Yellow Pages publisher who de-
termines how to categorize PCCs.5  PCCs do 
not advertise under names such as “Abortion 
Services.”
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Myth: PCC personnel are judgmental and do 
not provide a woman with counseling on “all 
her reproductive care options.”
Fact: PCCs provide women with compas-
sionate and confidential counseling in a non-
judgmental manner regardless of their pregnan-
cy outcomes.  Women who have used the ser-
vices of a PCC reported a 98% positive effect, 
including 71% who had a very positive effect, 
according to a survey of 630 women conducted 
by the Wirthlin Group.6  of those women who 
were aware of PCCs, 87% believed they have 
a positive impact on the women they serve, 
including a majority of those who identified 
themselves as “pro-choice.” 7

Myth: Faith-based PCCs are not eligible for 
governmental funding.
Fact: PCCs receiving federal and state funds 
strictly adhere to the “Charitable Choice Act.”  
Under this Act, an organization is not prohib-
ited from receiving tAnF (federal temporary 
Aid to needy Families) funds solely because it 
is a faith-based organization. Faith-based orga-
nizations are allowed to receive tAnF funds if 
they conduct religious and spiritual activities 
separately, in time or location, from the tAnF-
funded activities.

Endnotes
1 Alabama, Arizona, Arkansas, Connecticut, Florida, Georgia, 
Hawaii, Indiana, Kentucky, Louisiana, maryland, mississippi, 
missouri, montana, north Dakota, ohio, oklahoma, Pennsylva-
nia, South Carolina, South Dakota, tennessee, and Virginia.
2 In 2009, at least eleven states were providing direct funding 
or approved such funding:  California, Florida, Louisiana, min-
nesota, missouri, north Dakota, ohio, oklahoma, Pennsylvania, 
texas, and Wisconsin.  Conversely, Kansas Governor mark Pat-
terson disapproved $355,000 in funding for PCCs.
3 Amy Contrada, Saving More Babies with Ultrasound: Cri-
sis Pregnancy Centers Have Success Using Pictures, Mas-
sachusetts news (2002), available at http://www.massnews.
com/2002_editions/01_Jan/12302preg.htm (last visited August 
20, 2009).

4 Id. at 15; Kristin Hansen, Pregnancy Centers Respond to 
Another Attempt By Abortion Proponents to Shut Down 
Competition, caRenet (2006), available at http://www.carenet.
production.digiknow.com/newsroom/press_release.php?id=46 
(last visited August 20, 2009).
5 Scott and Bainbridge, The Making of a Controversy, at 5.
6 national right to Life news, Most Americans—Even “Pro-
Choicers”—approve of CPCs, (may 1998), available at http://
www.accessmylibrary.com/coms2/summary_0286-405023_
Itm (last visited August 20, 2009).
7 Id. this positive attitude is shared by both those who support 
abortion [86%], those who are pro-life (87%) and those without 
a consistent stand on the issue of abortion (88%).
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more than 2,500 pregnancy care centers (PCCs) across the United States provide invalu-•	
able free services to hundreds of thousands of women facing unplanned pregnancies.  
Services offered by PCCs typically include:

Free pregnancy tests;o 
one-on-one, nonjudgmental options counseling;o 
temporary housing, food, clothing, furniture, and other material assistance;o 
Childbirth and parenting classes;o 
Ultrasounds, pre-natal vitamins, and other medical care;o 
education and employment counseling;o 
24-hour telephone hotlines; and/oro 
referrals to healthcare, adoption agencies, and other support services.o 

PCC staff and volunteers are appropriately trained for the services they provide.  those •	
PCCs that offer ultrasounds and/or other medical services hire medically-trained staff 
and comply with state and federal regulations regarding licensing and certification.1

Advertising by PCCs is honest and discloses to women the types of services provided by •	
the centers.  Most PCCs, including those affiliated with national organizations such as 
Birthright International and Carenet, have strict standards of integrity regarding truth in 
advertising and require the full disclosure of the types of services provided.2  Pregnancy 
care centers are most often listed under “Abortion Alternatives” in the Yellow Pages or 
other telephone directories. In many areas, it is the Yellow Pages publisher who deter-
mines how to categorize PCCs.3  PCCs do not advertise under names such as “Abortion 
Services.”

PCCs distribute medically accurate information regarding fetal development, pregnancy, •	
and the risks—physical and mental—of abortion.  All information used and distributed 
by approved providers is medically accurate, recently published, and includes citations 
to legitimate authorities, such as the Centers for Disease Control and Prevention (CDC), 
medical journals, and other reputable sources.

If there is medical debate regarding whether or not abortion carries particular risks (•	 e.g., 
the abortion-breast cancer link), information on this conflict is brought to the attention of 
the client and is not hidden or withheld from her.  

PCCs receiving federal and state funds strictly adhere to the “Charitable Choice Act.”  •	
Under this Act, an organization is not prohibited from receiving tAnF (federal tempo-
rary Aid to needy Families) funds solely because it is a faith-based organization. Faith-

Pregnancy Care Centers Talking Points
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based organizations are allowed to receive tAnF funds if they conduct religious and 
spiritual activities separately, in time or location, from the tAnF-funded activities.

PCCs provide women with compassionate and confidential counseling in a nonjudgmen-•	
tal manner regardless of their pregnancy outcomes.  Women who have used the services 
of a PCC reported a 98% positive effect, including 71% who had a very positive effect, 
according to a survey of 630 women conducted by the Wirthlin Group.4  of those women 
who were aware of PCCs, 87% believed they have a positive impact on the women they 
serve, including a majority of those who identified themselves as “pro-choice.”5 

As PCCs play a critical role in encouraging women to make positive life choices, it is •	
imperative they be supported and protected from unwarranted attacks.

State legislatures should vigorously oppose legislation impeding the ability of o 
PCCs to provide important support and resources for women who have exer-
cised their right to choose alternatives to abortion. 
States should show their support for PCCs by passing pro-PCC resolutions that o 
commend PCCs for the positive, invaluable services PCCs provide to hundreds 
of thousands of women. In addition, legislators should support legislative initia-
tives to provide direct federal funding for PCCs (including religiously-affiliated 
centers) and funding to assist PCCs with the purchase of ultrasound equipment.

Endnotes
1Amy Contrada, Saving More Babies with Ultrasound: Crisis Pregnancy Centers Have Success Using Pictures, Massachusetts news 
(2002), available at http://www.massnews.com/2002_editions/01_Jan/12302preg.htm (last visited August 20, 2009).
2 Id. at 15; Kristin Hansen, Pregnancy Centers Respond to Another Attempt By Abortion Proponents to Shut Down Competition, 
caRenet (2006), available at http://www.carenet.production.digiknow.com/newsroom/press_release.php?id=46 (last visited August 
20, 2009).
3 Scott and Bainbridge, The Making of a Controversy, at 5.
4 national right to Life news, Most Americans—Even “Pro-Choicers”—approve of CPCs, (may 1998), available at http://www.
accessmylibrary.com/coms2/summary_0286-405023_Itm (last visited August 20, 2009).
5 Id. this positive attitude is shared by both those who support abortion [86%], those who are pro-life (87%) and those without a 
consistent stand on the issue of abortion (88%).
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Direct funding of Pregnancy Care Centers

At least 11 states currently provide direct funding to pregnancy care centers or have 
recently approved such funding:  CA, FL, LA, mn, mo, nD, oK, oH, PA,tX, and 
WI.
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“Choose Life” License Plate Programs

twenty-two states have “Choose Life” specialty license plate programs where 
the proceeds benefit pregnancy care centers and/or other organizations providing 
abortion alternatives:  AL, AZ, Ar, Ct, FL, GA, HI, In, KY, LA, mD, mS, mo, 
mt, nD, oH, oK, PA, SC, SD, tn, and VA.
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AUL Model Legislation
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STATe COnSTiTUTiOnAL AMenDMenT

States seeking a meaningful and effective mechanism to protect human life should consider 
the following state constitutional amendment.  A version of these sections was originally 
drafted by Paul Benjamin Linton1, adopting language from the Arkansas and rhode Island state 
constitutions. 

Section 1. the policy of [Insert name of State] is to protect the life of every unborn child from 
conception to birth, to the extent permitted by the federal constitution. 

Section 2. nothing in this constitution shall be construed to grant or secure any right relating to 
abortion or the public funding thereof.

Section 3. no public funds shall be used to pay for any abortion, except to save the life of the 
mother [or as may be required by federal law].

Besides being simple, practical, and clear, there are several merits to this proposed language: 
it has been enacted in other states, it has been shown to be effective, and it can actually go into 
effect and do some good now and after Roe v. Wade is overturned. 

Section 1 of the proposed amendment is based on §2 of Amendment 68 of the Arkansas 
Constitution. It is aspirational and would guide the interpretation of existing and future state 
laws by all branches of state government. 

Section 2 is based on Article I, § 2, of the rhode Island Constitution.  It is intended to prevent 
any branch of state government, including the judiciary, from manufacturing a right to abortion 
under the state constitution.  It would also effectively overturn any existing state judicial 
decisions creating such a right.

Section 3 is based on §1 of Amendment 68 of the Arkansas Constitution.  It is intended to 
prevent state funding of abortion to the extent permitted by federal law.

Endnotes
1 Paul Benjamin Linton, esq. is an attorney in private practice in Illinois and a former General Counsel of Americans United for 
Life.  He is also the author of Abortion and State Constitutions: A State-by-State Analysis (Carolina Academic Press 2008).
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JOinT reSOLUTiOn OPPOSing 
THe feDerAL “freeDOM Of CHOiCe ACT”

JoInt reSoLUtIon no. ______
By representatives/Senators ___________

WHereAS, since 1989, some members of the United States Congress have repeatedly intro-
duced and recommended for passage the federal “Freedom of Choice Act” which purports to 
classify abortion as a “fundamental right,” equal in stature to the right to free speech and the 
right to vote – rights that, unlike abortion, are specifically enumerated in the Constitution of the 
United States;

[OR, when introduced: WHEREAS, the 111th United States Congress has introduced the “Free-
dom of Choice Act”, [H.R. ____ /S.____] which purports to classify abortion as a “fundamen-
tal right,” equal in stature to the right to free speech and the right to vote – rights that, unlike 
abortion, are specifically enumerated in the Constitution of the  United States;]

WHereAS, the federal “Freedom of Choice Act” is strongly supported by Barack obama, 
President of the United States; members of the current Administration; and national and state 
abortion-advocacy groups;

WHereAS, the federal “Freedom of Choice Act” would invalidate any “statute, ordinance, 
regulation, administrative order, decision, policy, practice, or other action” of any federal, state, 
or local government or governmental official (or any person acting under government author-
ity) that would “deny or interfere with a woman’s right to choose” abortion, or that would “dis-
criminate against the exercise of the right . . . in the regulation or provision of benefits, facili-
ties, services, or information”;

WHereAS, the federal “Freedom of Choice Act” would nullify any federal or state law “en-
acted, adopted, or implemented before, on, or after the date of [its] enactment” and would ef-
fectively prevent the State of [Insert name of State] from enacting similar protective measures 
in the future;

WHereAS, the federal “Freedom of Choice Act” could be passed as a whole by Congress or, 
alternatively, implemented piecemeal through legislation, budgetary measures, executive or-
ders, and other policy determinations;

WHereAS, the 10th Amendment to the Constitution of the United States provides that “[t]he 
powers not delegated to the United States by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people”;
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WHereAS, the power to determine an individual state’s abortion-related laws and policy in-
cluding the delineation of appropriate medical requirements and standards for its provision has 
not been delegated in any manner to the federal government;

WHereAS, beginning with Roe v. Wade in 1973, the Supreme Court of the United States has 
expressly and repeatedly recognized the right and authority of the states to regulate the provi-
sion of abortion;

WHereAS, the Supreme Court of the United States has long recognized that an individual 
state, such as the State of [Insert name of State], “has a legitimate interest in seeing to it that 
abortion, like any other medical procedure, is performed under circumstances that insure maxi-
mum safety for the patient. this interest obviously extends at least to the performing physician 
and his staff, to the facilities involved, to the availability of after-care, and to adequate provi-
sion for any complication or emergency that might arise.”  Roe v. Wade, 410 U.S. 113, 150 
(1973) (emphasis added);

WHereAS, the State of [Insert name of State] and the other states thus retain the authority to 
regulate the provision of abortion and, in the interest of protecting both women and the unborn, 
have acted accordingly and appropriately;

WHereAS, the federal “Freedom of Choice Act” would invalidate more than 550 federal and 
state abortion-related laws, laws supported by the majority of the American public;

WHEREAS, the federal “Freedom of Choice Act” would specifically invalidate the following 
common sense, protective laws properly enacted by the State of [Insert name of State]:
[Drafter’s Note:  Insert bulleted list of state laws that would be invalidated by the federal 
“Freedom of Choice Act.”  AUL is available for assistance in compiling a complete list of af-
fected state laws.]

WHereAS, the federal “Freedom of Choice Act” will not make abortion safe or rare, but will 
instead actively promote and subsidize abortion with State and Federal tax dollars and do noth-
ing to ensure its safety; and

WHereAS, the federal “Freedom of Choice Act” will protect and promote the abortion indus-
try, sacrifice women and their health to a radical political ideology of unregulated abortion-on-
demand, and silence the voices of everyday Americans who want to engage in a meaningful 
public discussion and debate over the availability, safety, and even desirability of abortion.
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noW, tHereFore, Be It reSoLVeD BY tHe LeGISLAtUre oF tHe StAte oF [In-
sert name of State]:

Section 1.  that the [Legislature] strongly opposes [if yet available, insert: H.R. ____ /S.____], 
the federal “Freedom of Choice Act” and urges the United States Congress to summarily reject 
it.

Section 2.  that the [Legislature] strongly opposes the federal “Freedom of Choice Act” be-
cause it seeks to circumvent the States’ general legislative authority as guaranteed by the 10th 
Amendment to the U.S. Constitution.

Section 3.  that the [Legislature] strongly opposes the federal “Freedom of Choice Act” be-
cause it seeks to undermine the right and responsibility of the States and the people to debate, 
vote on, and determine abortion-related laws and policy.

Section 4. that the [Legislature] strongly opposes the federal “Freedom of Choice Act” be-
cause the protection of women’s health through state regulations on abortion is a compelling 
State interest that should not be nullified by Congress.

Section 5. that the [Legislature] strongly opposes the federal “Freedom of Choice Act” be-
cause its enactment would nullify [Insert appropriate number] laws in the State of [Insert name 
of State], laws that the [Legislature] and the people of [Insert name of State] strongly support.

Section 6. that the Secretary of State of [Insert name of State] transmit a copy of this resolu-
tion to the Governor; to the President of the United States; to the President of the Senate and 
the Speaker of the House of representatives of the United States Congress; and to each indi-
vidual member of [Insert name of State]’s Congressional delegation.
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JOinT reSOLUTiOn PrOPOSing A COnSTiTUTiOnAL 
AMenDMenT reTUrning DeTerMinATiOnS On ABOrTiOn LAw 
AnD POLiCY TO THe AMeriCAn PeOPLe

JoInt reSoLUtIon no. ____
By representatives/Senators __________________

WHereAS, no right to abortion is rooted in the traditions of the American people and no 
national right to abortion is conferred by the Constitution of the United States; 

WHereAS, the Supreme Court’s decisions in Roe v. Wade and Doe v. Bolton have no basis in 
the text or history of the Constitution of the United States; 

WHereAS, the Supreme Court’s abortion decisions have taken away the American people’s 
right of self-government and have not respected the authority of the American people, through 
their elected representatives, to establish abortion law and policy; 

WHereAS, the authority of the people of each state to determine public policy and to protect 
human life and health is fundamental;

WHereAS, the appropriate forum for the resolution of the abortion issue in a democracy is the 
legislature;

WHereAS, state legislatures are ultimate guardians of the liberties and welfare of the people 
in quite as great a degree as the courts;

WHereAS, the Supreme Court’s abortion decisions have resulted in the most extreme abortion 
policy of any democracy in the world and have resulted in significant damage to the physical 
and psychological health of American women;

WHereAS, the State of [Insert name of State] has a duty to protect innocent human life;

WHereAS, human life founded on inherent and inalienable rights is entitled to the full 
protection of law and due process and the Supreme Court’s abortion decisions have failed to 
protect the lives of unborn children;

WHereAS, because of the Supreme Court’s abortion decisions, it is impossible for the State 
of [Insert name of State] to protect the life, health, and welfare of women and unborn human 
life; to protect parental rights; to maintain accurate statistical data to aid in providing proper 
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maternal health regulations; and to properly regulate the practice of medicine; and 

WHereAS, the State of [Insert name of State] is prevented, by the Supreme Court, from 
providing adequate legal remedies to protect the life, health, and welfare of pregnant women 
and unborn human life. 
 
noW, tHereFore, Be It reSoLVeD BY tHe LeGISLAtUre oF tHe StAte oF 
[Insert name of State]:  
 
Section 1.  that, because the people in a republic have the only legitimate authority to 
determine abortion law and policy, the Legislature of this State, as duly-elected representatives 
of the people, calls upon the United States Congress to propose a constitutional amendment, 
pursuant to Article V of the Constitution of the United States, reaffirming that a right to 
abortion is not conferred by the Constitution of the United States.

Section 2.  that the Secretary of State of [Insert name of State] transmit a copy of this 
resolution to the Governor, to the President of the United States, and to the President of the 
Senate and the Speaker of the House of representatives of the United States Congress.
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PArTiAL-BirTH ABOrTiOn BAn ACT

HoUSe/SenAte BILL no.______
By representatives/Senators_______________

Section 1.  Title

this Act may be known and cited as the “Partial-Birth Abortion Ban Act.”

Section 2.  Legislative Findings and Purposes

(a)  the [Legislature] of the State of [Insert name of State] finds that: 

(1) Partial-birth abortion is a gruesome and inhumane procedure that is never med-
ically necessary and, as such, should be prohibited.

(2) In 2003, the 108th United States Congress passed the “Partial-Birth Abortion 
Ban Act of 2003” (18 U.S.C. §1531) and President George W. Bush signed it 
into law.

(3) Later, on April 18, 2007, the Supreme Court of the United States upheld the 
“Partial-Birth Abortion Ban Act of 2003” (“the federal ban”) in Gonzales v. 
Carhart, 127 S. Ct. 1610 (2007), specifically ruling that a ban on partial-birth 
abortion need not include a maternal “health” exception to be constitutional.

(4) This Act’s language stems from and uses as its primary influence the language 
of the federal ban as upheld in Gonzales v. Carhart.

(5) this Act—a state ban on partial-birth abortion—is needed to supplement the 
federal ban.  Importantly, the federal ban was narrowly tailored to reach only 
those partial-birth abortion procedures that implicate Congress’ power to regu-
late interstate or foreign commerce. U.S. Const. art. 1, §8, cl. 3.  Without this 
Act, partial-birth abortions performed, but not affecting these narrow catego-
ries of commerce, are not prohibited under the federal ban.

(6) Partial-birth abortion poses serious risks to women’s long-term health and is 
not universally embraced by the mainstream medical community. 

(7) there is a substantial evidentiary record upon which the [Legislature] of the 
State of [Insert name of State] has based its conclusion that a state ban on par-
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tial-birth abortion is not constitutionally required to contain a maternal “health” 
exception.

(8) moreover, the medical evidence clearly supports the informed judgment of the 
State of [Insert name of State] that a partial-birth abortion is never medically 
necessary to preserve a woman’s health and instead poses serious health risks, 
lying outside the standard of medical care. 

(9) Specifically, partial-birth abortion poses serious risks including, but not limited 
to:  an increased risk of cervical incompetence, a result of cervical dilation that 
makes it difficult or impossible for a woman to successfully carry a subsequent 
pregnancy to term; an increased risk of uterine rupture, abruption, amniotic 
fluid embolus, and trauma to the uterus as a result of converting the child to a 
footling breech position—a procedure which, according to a leading obstetrics 
textbook, “there are very few, if any, indications for other than for delivery of a 
second twin”; and a risk of lacerations and secondary hemorrhaging as a result 
of the physician blindly forcing a sharp instrument into the base of the unborn 
child’s skull while he or she is lodged in the birth canal—an act which could 
result in severe bleeding and subsequent shock.

(10) there is no credible medical evidence that partial-birth abortions are safer than 
other abortion procedures.  no controlled studies of partial-birth abortion have 
been conducted nor have any comparative studies been conducted to demon-
strate its safety and efficacy compared to other abortion methods.  Furthermore, 
there have been no articles published in peer-reviewed journals that establish 
that partial-birth abortions are superior in any way to established abortion pro-
cedures. 

(11) In light of this overwhelming evidence, the State of [Insert name of State] has a 
compelling interest in prohibiting partial-birth abortion.  Both Roe v. Wade, 410 
U.S. 113 (1973), and Planned Parenthood v. Casey, 505 U.S. 833 (1992), rec-
ognized a governmental interest in protecting the life of a child during the birth 
[or delivery] process.  This interest is specifically implicated during a partial-
birth abortion because labor is induced and the birth process is begun before an 
abortion is attempted or the child is actually aborted [or killed].

(12) In fact, partial-birth abortion kills a child who is mere inches away from birth 
and becoming a “person” under Roe.  thus, the State clearly has a heightened 
interest in protecting the life of the partially-born child.

(13) the public’s perception of the appropriate role of a physician during a child’s 
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birth [or delivery] is undermined by aborting a child in the manner that pur-
posefully seeks to kill the child inches from birth [or legal personhood].

(14) Partial-birth abortion is disturbingly similar to the killing of a newborn infant 
and blurs the legal and moral lines between infanticide and abortion.  this Act 
reinforces that line at birth—just as the Supreme Court established in Roe v. 
Wade—while also preserving the integrity of the medical profession and pro-
moting respect for human life.

(15) the vast majority of infants killed during partial-birth abortions are alive up 
through the very end of the procedure.  medical science has established that an 
unborn infant can feel pain when subjected to painful stimuli like that inflicted 
during a partial-birth abortion procedure.  moreover, an unborn child’s percep-
tion of pain is even more intense than that of newborn infants and older chil-
dren subjected to the same stimuli. 

(b) For these reasons, the [Legislature]’s purposes in promulgating this Act are to conclu-
sively establish that partial-birth abortion is never medically indicated to preserve the health of 
the mother and poses significant health risks to her; to clearly define the line between abortion 
and infanticide by killing; and to safeguard the role of a physician during childbirth.

Section 3.  Definitions

(a)  “Partial-birth abortion” means an abortion in which the person performing the abor-
tion:

(1) Deliberately and intentionally vaginally delivers a living fetus until, in the 
case of a head-first presentation, the entire fetal head is outside the body of the 
mother, or, in the case of breech presentation, any part of the fetal trunk past 
the navel is outside the body of the mother, for the purpose of performing an 
overt act that the person knows will kill the partially-delivered living fetus; and

(2) Performs the overt act, other than completion of delivery, that kills the partial-
ly-delivered living fetus.

(b) “Physician” means a doctor of medicine or osteopathy legally authorized to practice 
medicine and surgery by the State in which the doctor performs such activity, or any other 
individual legally authorized by the State to perform abortions; provided, however, that any 
individual who is not a physician or not otherwise legally authorized by the State to perform 
abortions, but who nevertheless directly performs a partial-birth abortion, shall be subject to the 
provisions of this Act.



176

Americans United for Life

Section  4.  Prohibition.

A person shall not knowingly perform or attempt to perform a partial-birth abortion.

Section 5.  Limitations.

no person shall perform or induce a partial-birth abortion on a viable fetus unless such person 
is a physician and has a documented referral from another physician not legally or financially 
affiliated with the physician performing or inducing the abortion and both physicians determine 
that the life of the mother is endangered by a physical disorder, physical illness, or physical 
injury, including a life-endangering physical condition caused by or arising from the pregnancy 
itself.

Section 6.  Reporting 

(a) If a physician determines in accordance with the provisions of Section 5 that a partial-
birth abortion is necessary and performs a partial-birth abortion on the woman, the physician 
shall report such determination and the reasons for such determination in writing to the medical 
care facility in which the abortion is performed for inclusion in the report of the medical care 
facility to the [Insert appropriate State department, department head, or regulatory body]; or 
if the abortion is not performed in a medical care facility, the physician shall report the reasons 
for such determination in writing to the [Insert appropriate State department, department head, 
or regulatory body] as part of the written report made by the physician to [Insert appropriate 
State department, department head, or regulatory body].  the physician shall retain a copy of 
the written reports required under this Section for not less than five years.

(b) Failure to report under this Section does not subject physician to criminal or civil pen-
alties under Sections 7 and 8. 

(c) Subsection (b) does not preclude sanctions, disciplinary action, or any other appropri-
ate action by the [Insert appropriate citation or reference to State Medical Board or other ap-
propriate agency].

Section 7.  Criminal Penalties

(a) Any person who intentionally or knowingly violates this Act is guilty of a [Insert class 
of felony or misdemeanor].

(b) Any physician who intentionally or knowingly performs a partial-birth abortion and 
thereby kills a human fetus shall be fined not less than ten thousand nor more than one-hundred 
thousand dollars under this Act, or be imprisoned [at hard labor] not less than one year nor 
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more than ten years, or both. 

Section 8.  Civil Penalties

(a) the father, if married to the mother at the time she receives a partial-birth abortion 
procedure, and, if the mother has not attained the age of 18 years at the time of the abortion, 
the maternal grandparents of the fetus may in a civil action obtain appropriate relief, unless the 
pregnancy resulted from the plaintiff’s criminal conduct or the plaintiff consented to the abor-
tion.

(b) Such relief shall include—

(1) money damages for all injuries, psychological and physical, occasioned by the 
violation of this Act; and

(2)  statutory damages equal to [Insert number] times the cost of the partial-birth 
abortion. 

Section 9.  Review by State Medical Board [of Medical Licensure and Supervision].

(a) A physician-defendant accused of an offense under this Act may seek a hearing before 
the State medical Board [or other appropriate State agency] as to whether the physician’s 
conduct was necessary to save the life of the mother whose life was endangered by a physical 
disorder, physical illness, or physical injury, including a life-endangering physical condition 
caused by or arising from the pregnancy itself.

(b) The findings on this issue are admissible on this issue at the civil and criminal trial(s) 
of the physician-defendant. Upon a motion of the physician-defendant, the court shall delay the 
beginning of the trial(s) for not more than 30 days to permit such a hearing to take place.

Section 10.  Penalties for Ambulatory Healthcare Facilities.

(a) An ambulatory healthcare [surgical] facility licensed pursuant to [Insert appropriate 
statutes or regulations] in which the partial-birth abortion is performed in violation of this Act 
shall be subject to immediate revocation of its license by the [Insert appropriate department or 
agency].

(b) An ambulatory healthcare [surgical] facility licensed pursuant to [Insert appropriate 
statutes or regulations] in which the partial-birth abortion is performed in violation of this Act 
shall lose all state funding for [Insert number] years and will be required to reimburse the state 
for funds from the calendar [fiscal] year in which the partial-birth abortion was performed.
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Section 11.  Prosecutorial Exclusion.

A woman upon whom a partial-birth abortion is performed may not be prosecuted under this 
Act for a conspiracy to violate Section 4 of this bill.

Section 12.  Construction.

(a) nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b) It is not the intention of this Act to make lawful an abortion that is currently unlawful. 

Section 13.  Severability 

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 14.  Right of Intervention

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.

Section 15.  Effective Date.

this Act shall take effect on [Insert date].



Defending Life 2010

179

BAn On ABOrTiOnS PerfOrMeD fOr reASOnS Of 
Sex SeLeCTiOn, POTenTiAL geneTiC DefOrMiTY, 
Or POTenTiAL DiSABiLiTY

[Drafter’s Note:  AUL is providing this model to spark and encourage discussion about the 
need for states to ban abortions performed for reasons of sex selection and potential genetic de-
formities or disabilities as identified during prenatal care or testing.  This model was originally 
drafted as proposed federal legislation, but has been adapted for the States.  However, it should 
not be introduced or filed in any legislature, in whole or in part, without consulting AUL.]

HoUSe/SenAte BILL no. _____
By representatives/Senators _____

Section 1.  Short Title.

this Act may be cited as the “Abortion Act of [Insert appropriate year].”

Section 2.  Legislative Findings.

the [Legislature] finds and declares the following:

(a) In regard to sex-selective abortion:

A sex-selective abortion is used to prevent the birth of a child of an undesired (1) 
sex. the victims of sex-selective abortion are overwhelmingly female. 

the United States, along with other countries, has petitioned the United na-(2) 
tions General Assembly to declare sex-selective abortion a crime against 
women. 

Countries such as India, Great Britain, and China have taken steps to end sex-(3) 
selective abortion.  For example, China and India do not allow doctors to re-
veal the sex of an unborn child. 

Women are a vital part of our society and culture and possess the same funda-(4) 
mental human rights as men.

the United States prohibits discrimination on the basis of sex in various areas, (5) 
including: employment, education, athletics, and health insurance.
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It is undesirable to have a sex imbalance within a society, particularly when (6) 
there is a shortage of women. Countries with high rates of male-preference 
have experienced ill effects due to an increasing number of young, unmarried 
men. 

A large population of young, unmarried men can be a cause of increased vio-(7) 
lence and militancy within a society.

there is currently no evidence of a strong preference for males among Ameri-(8) 
can citizens. However, because of [Legislature]’s commitment to the equality 
of women and desire to never face a sex-imbalance problem, it considers sex-
selective abortion to be a problem worthy of a prohibition.

(b) In regard to abortion and Down syndrome:

Studies have revealed that unborn children that are diagnosed with Down syn-(1) 
drome or a potential for Down syndrome are disproportionately aborted.

Studies have found that between 70% and 100% of unborn children diagnosed (2) 
with Down syndrome are aborted.

recent years have seen an increase in the use of amniocentesis and other pre-(3) 
natal testing to diagnose potential health problems in unborn children.

Amniocentesis and other prenatal testing often give correct results, but also (4) 
give many false-positives.

roughly 1 in every 700 to 1,000 children is born with Down syndrome.(5) 

Down syndrome is not considered a severe disability.(6) 

In various circumstances, the United States prohibits discrimination against (7) 
persons with Down syndrome. 

In many situations, such as education, the United States requires that conces-(8) 
sions be made for the benefit of persons with Down syndrome.

Persons with Down syndrome contribute to American culture and are a valu-(9) 
able part of our society.

many persons with Down syndrome are able to maintain employment, obtain (10) 
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an education, and live with varying degrees of independence.

As technology advances and as medical treatments and educational methods (11) 
improve, persons with Down syndrome will increasingly be self-dependent and 
productive citizens.

Persons with Down syndrome possess the same fundamental human rights as (12) 
all other human beings.

(c) In regard to abortion and genetic abnormalities:

Studies have revealed that unborn children who are diagnosed with a genetic (1) 
abnormality or a potential for a genetic abnormality are often aborted.

Studies have found that between 70% and 100% of unborn children diagnosed (2) 
with genetic abnormalities are aborted.

recent years have seen an increase in the use of amniocentesis and other pre-(3) 
natal testing to diagnose potential health problems in unborn children.

Amniocentesis and other prenatal testing often give correct results, but also (4) 
give false-positives.

there are approximately 4,000 known genetic abnormalities. (5) 

the United States prohibits discrimination against persons with physical or (6) 
mental deformities or handicaps in various circumstances, such as housing and 
employment.

In many situations the United States requires that concessions be made for the (7) 
benefit of persons with physical or mental handicaps.

Persons with physical or mental deformities or handicaps contribute to Ameri-(8) 
can culture and are a valuable part of our society.

many persons with physical or mental deformities or handicaps are able to sup-(9) 
port themselves financially, obtain an education, and live independently.

As technology advances and as medical treatments and educational methods (10) 
improve, persons with physical or mental deformities or handicaps will in-
creasingly be self-dependent and productive citizens.
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Persons with physical or mental deformities or handicaps possess the same (11) 
fundamental human rights as all other human beings.

Section 3:  Definitions.

As used in this Act only:

(a) “Abortion”:  the act of using or prescribing any instrument, medicine, drug, or any 
other substance, device, or means with the intent to terminate the clinically diagnosable preg-
nancy of a woman with knowledge that the termination by those means will with reasonable 
likelihood cause the death of the unborn child.  Such use, prescription, or means is not an abor-
tion if done with the intent to: 

Save the life or preserve the health of an unborn child; (1) 

remove a dead unborn child caused by spontaneous abortion; or (2) 

remove an ectopic pregnancy.(3) 

(b) “Down syndrome” refers to a chromosome disorder associated either with an extra 
chromosome 21 (in whole or in part) or an effective trisomy for chromosome 21. Down syn-
drome is sometimes referred to as trisomy 21 syndrome.

(c) “Genetic abnormality” means any defect, disease, or disorder that is inherited geneti-
cally. the term genetic abnormality includes, but is not limited to: any physical disability, any 
mental disability or retardation, any physical disfigurement, scoliosis, dwarfism, Down syn-
drome, albinism, Amelia, or any other type of physical or mental abnormality or disease. 

(d) “Incompetent” means any person who has been adjudged a disabled person and has 
had a guardian appointed for her under the [State Probate Act or other appropriate state law].

(e) “Minor” means any person under the age of eighteen (18) who is not and has not been 
married and has not been legally emancipated.

(f) “Physician” means any person licensed to practice medicine in this State.  the term 
includes medical doctors and doctors of osteopathy.

(g) “Pregnant woman” means any female, including those who have not reached the age 
of 18 [or minors], who is in the reproductive condition of having an unborn child in the wom-
an’s uterus.
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(h) “Sex-selective abortion” means an abortion performed solely on account of the sex of 
the unborn child.

(i) “Unborn child” means the offspring of human beings from conception until birth.

Section 4.  Prohibition on Sex-Selective Abortion.

(a) no person may intentionally perform or attempt to perform an abortion with the knowl-
edge that the pregnant woman is seeking the abortion solely on account of the sex of the unborn 
child. 

(b) nothing in this Section shall be construed to proscribe the performance of an abortion 
because the unborn child has a genetic disorder that is linked to the unborn child’s sex. 

(c) If this Section is held invalid as applied to the period of pregnancy prior to viability, 
then it shall remain applicable to the period of pregnancy subsequent to viability. 

Section 5.  Prohibition on Abortion for Down Syndrome.

(a) no person may intentionally perform or attempt to perform an abortion with knowl-
edge that the pregnant woman is seeking the abortion solely because the unborn child has been 
diagnosed with either: 

 (1) Down syndrome, or

 (2) a potential for Down syndrome. 

(b) If this Section is held invalid as applied to the period of pregnancy prior to viability, 
then it shall remain applicable to the period of pregnancy subsequent to viability.

Section 6.  Prohibition on Abortion for a Genetic Abnormality.

(a) no person may intentionally perform or attempt to perform an abortion with knowl-
edge that the pregnant woman is seeking the abortion solely because the unborn child has been 
diagnosed with either: 

 (1) a genetic abnormality, or

 (2) a potential for a genetic abnormality. 

(b) If this Section is held invalid as applied to the period of pregnancy prior to viability, 
then it shall remain applicable to the period of pregnancy subsequent to viability. 
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Section 7.  Criminal Penalties

(a) Any physician or other person who intentionally or knowingly violates this Act is 
guilty of a [Insert class of felony].

(b) Any physician or other person who intentionally or knowingly performs or attempts 
to perform an abortion prohibited by this Act shall be fined not less than [Insert appropriate 
amount or possible range of fine], or be imprisoned [at hard labor] not less than [Insert appro-
priate time period or range], or both. 

Section 8.  Civil Penalties

(a) Any physician or person who intentionally or knowingly violates this Act shall be lia-
ble for damages, and shall, if applicable, have his or her medical license suspended or revoked.  
He/She may also be enjoined from such acts as proscribed in this Act.

(b) A pregnant woman upon whom an abortion has been performed in violation of this 
Act, the parent or legal guardian of the woman if she is an unemancipated minor as defined in 
[Insert citation(s) or other reference(s) to appropriate State statute], or the legal guardian [or 
conservator] of the woman if she has been adjudged incompetent under [Insert citation(s) or 
other reference(s) to State statute(s) relating to petition and hearing; independent evaluation] 
may commence a civil action for any knowing or reckless violation of the Act and may seek 
both actual and punitive damages.  Such damages shall include, but are not limited to –

(1) money damages for all injuries, psychological and physical, occasioned by the 
violation(s) of this Act; and

(2) statutory damages equal to [Insert number] times the cost of the abortion per-
formed in violation of this Act. 

(c) Any physician who performs an abortion in violation of this Act shall be considered to 
have engaged in unprofessional conduct for which his or her [certificate or] license to provide 
healthcare services in the State of [Insert name of State] shall be suspended or revoked by the 
[Insert name of State Medical Board or other appropriate entity].

(d) A cause of action for injunctive relief against any physician or other person who had 
knowingly violated this Act may be maintained by the woman upon whom the abortion was 
performed or attempted to be performed in violation of this Act; any person who is the spouse, 
parent, guardian, conservator, or a current or former licensed healthcare provider of, the woman 
upon whom an abortion has been performed or attempted to be performed in violation of this 
Act; by the Office of the Attorney General of [Insert name of State]; or by a District [County or 
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City Attorney] with appropriate jurisdiction.  the injunction shall prevent the physician or per-
son from performing further abortions in violation of this Act.

(e) Any physician or other person who knowingly violates the terms of an injunction is-
sued in accordance with this Act shall be subject to [civil and/or criminal] contempt and shall 
be fined not less than [Insert appropriate amount or possible range of fine], or be imprisoned 
[at hard labor] not less than [Insert appropriate time period or range], or both. 

[Drafter’s Note:  If only civil contempt is selected as the appropriate remedy for failure to com-
ply with a validly-issued injunction, then any reference(s) to imprisonment or other criminal 
penalties should be removed from subparagraph 7(e).]

Section 9.  Exclusion of Liability for Woman Who Undergoes Abortion Prohibited Under 
this Act.

(a) Any woman upon whom an abortion in violation of this Act is performed or attempted 
may not be prosecuted under this Act for a conspiracy to violate this Act or otherwise held 
criminally or civilly liable for any violation(s).

(b) In any criminal proceeding or action brought under this Act, any woman upon whom 
an abortion in violation of this Act is performed or attempted is entitled to all rights, protec-
tions, and notifications afforded to crime victims under [Insert citation(s) or other reference(s) 
to State law(s) or administrative policies associated with the State’s Victim-Witness Protection 
or similar program].

(c) In every civil proceeding or action brought under this Act, the anonymity of the any 
woman upon whom an abortion is performed or attempted shall be preserved from public dis-
closure unless she gives her consent to such disclosure.  A court of competent jurisdiction, upon 
motion or sua sponte, shall issue orders to the parties, witnesses, and counsel, and shall direct 
the sealing of the record and exclusion of individuals from courtrooms or hearing rooms, to 
the extent necessary to safeguard her identity from public disclosure.  In the absence of written 
consent of the woman upon whom an abortion has been performed or attempted, anyone who 
initiates a proceeding or action under Section 7 of this Act shall do so under a pseudonym.

Section 10.  Construction.

(a) nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b) It is not the intention of this Act to make lawful an abortion that is currently unlawful. 
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Section 11.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as to give it the maximum effect permitted by 
law, unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 12.  Right of Intervention

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.

Section 13.  Effective Date.

this Act takes effect on [Insert date].
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wOMAn’S rigHT TO KnOw ACT

HoUSe/SenAte BILL no. _____
By representatives/Senators _____

Section 1.  Title.

this Act may be known and cited as the “Woman’s right to Know Act.” [or alternatively as the 
“Woman’s Health Information Act” or the “Informed Consent for Abortion Act”].

Section 2.  Legislative Findings and Purposes.

(a)  the [Legislature] of the State of [Insert name of State] finds that:

It is essential to the psychological and physical well-being of a woman consid-(1) 
ering an abortion that she receive complete and accurate information on abor-
tion and its alternatives.

the knowledgeable exercise of a woman’s decision to have an abortion de-(2) 
pends on the extent to which she receives sufficient information to make an 
informed choice between two alternatives: giving birth or having an abortion.

[(3) Insert percentage] of all abortions are performed in clinics devoted solely 
to providing abortions and family planning services.  most women who seek 
abortions at these facilities do not have any relationship with the physician who 
performs the abortion, before or after the procedure.  they do not return to the 
facility for post-surgical care.  In most instances, the woman’s only actual con-
tact with the physician occurs simultaneously with the abortion procedure, with 
little opportunity to receive counseling concerning her decision.

the decision to abort “is an important, and often a stressful one, and it is desir-(4) 
able and imperative that it be made with full knowledge of its nature and con-
sequences.”  Planned Parenthood v. Danforth, 428 U.S. 52, 67 (1976).

“the medical, emotional, and psychological consequences of an abortion are (5) 
serious and can be lasting. . . .”  H.L. v. Matheson, 450 U.S. 398, 411 (1981).

Abortion facilities or providers often offer only limited or impersonal counsel-(6) 
ing opportunities.

many abortion facilities or providers hire untrained and unprofessional “coun-(7) 
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selors” to purportedly provide pre-abortion counseling, but whose primary goal 
is actually to “sell” or promote abortion services.

(b)  Based on the findings in Subsection (a) of this Section, the purposes of this Act are to:

ensure that every woman considering an abortion receive complete informa-(1) 
tion on abortion and its alternatives and that every woman submitting to an 
abortion do so only after giving her voluntary and fully-informed consent to 
the abortion procedure;

Protect unborn children from a woman’s uninformed decision to have an abor-(2) 
tion;

reduce “the risk that a woman may elect an abortion, only to discover later, (3) 
with devastating psychological consequences, that her decision was not fully 
informed.”  Planned Parenthood v. Casey, 505 U.S. 833, 882 (1992); and

Adopt the construction of the term “medical emergency” accepted by the U.S. (4) 
Supreme Court in Planned Parenthood v. Casey, 505 U.S. 833 (1992).

Section 3.  Definitions. 

For purposes of this Act only:

(a)   “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child. Such use, prescription, or means is not an 
abortion if done with the intent to:

Save the life or preserve the health of an unborn child;(1) 

remove a dead unborn child caused by spontaneous abortion; or(2) 

remove an ectopic pregnancy. (3) 

(b)   “Complication” means that condition which includes, but is not limited to, hemor-
rhage, infection, uterine perforation, cervical laceration, pelvic inflammatory disease, endo-
metritis, and retained products of conception (“incomplete abortion”). the Department may 
further define “complication.”

(c)   “Conception” means the fusion of a human spermatozoon with a human ovum.
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(d)   “Department” means the Department of [Insert appropriate title] of the State of [In-
sert name of State].

(e)   “Facility” or “medical facility” means any public or private hospital, clinic, center, 
medical school, medical training institution, healthcare facility, physician’s office, infirmary, 
dispensary, ambulatory surgical treatment center, or other institution or location wherein medi-
cal care is provided to any person.

(f)   “First trimester” means the first 12 weeks of gestation.

(g)   “Gestational age” means the time that has elapsed since the first day of the woman’s 
last menstrual period.

(h)  “Hospital” means an institution licensed pursuant to the provisions of the law of this 
State.

(i)   “Medical emergency” means that condition which, on the basis of the physician’s 
good faith clinical judgment, so complicates the medical condition of a pregnant woman as to 
necessitate the immediate termination of her pregnancy to avert her death or for which a delay 
will create serious risk of substantial and irreversible impairment of a major bodily function.

(j)   “Physician” means any person licensed to practice medicine in this State.  the term 
includes medical doctors and doctors of osteopathy.

(k)   “Pregnant” or “pregnancy” means that female reproductive condition of having an 
unborn child in the [woman’s] uterus.

(l)   “Qualified person” means an agent of the physician who is a psychologist, licensed 
social worker, licensed professional counselor, registered nurse, or physician.

(m)   “Unborn child” means the offspring of human beings from conception until birth.

(n)   “Viability” means the state of fetal development when, in the judgment of the physi-
cian based on the particular facts of the case before him or her and in light of the most ad-
vanced medical technology and information available to him or her, there is a reasonable likeli-
hood of sustained survival of the unborn child outside the body of his or her mother, with or 
without artificial support.

Section 4.  Informed Consent Requirement.

no abortion shall be performed or induced without the voluntary and informed consent of the 
woman upon whom the abortion is to be performed or induced. except in the case of a medical 
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emergency, consent to an abortion is voluntary and informed if and only if:

(a)   At least 24 hours before the abortion, the physician who is to perform the abortion or 
the referring physician has informed the woman, orally and in person, of the following:

the name of the physician who will perform the abortion;(1) 

medically accurate information that a reasonable patient would consider mate-(2) 
rial to the decision of whether or not to undergo the abortion, including (a) a 
description of the proposed abortion method; (b) the immediate and long-term 
medical risks associated with the proposed abortion method including, but not 
limited to, the risks of infection, hemorrhage, cervical or uterine perforation, 
danger to subsequent pregnancies, and increased risk of breast cancer; and (c) 
alternatives to the abortion;

the probable gestational age of the unborn child at the time the abortion is to (3) 
be performed; 

the probable anatomical and physiological characteristics of the unborn child (4) 
at the time the abortion is to be performed;

the medical risks associated with carrying her child to term; and(5) 

Any need for anti-rh immune globulin therapy if she is rh negative, the likely (6) 
consequences of refusing such therapy, and the cost of the therapy.

(b)   At least 24 hours before the abortion, the physician who is to perform the abortion, the 
referring physician, or a qualified person has informed the woman, orally and in person, that:

Medical assistance benefits may be available for prenatal care, childbirth, and (1) 
neonatal care, and that more detailed information on the availability of such as-
sistance is contained in the printed materials and informational video given to 
her and described in Section 5.

the printed materials and informational video in Section 5 describe the unborn (2) 
child and list agencies that offer alternatives to abortion.

the father of the unborn child is liable to assist in the support of this child, (3) 
even in instances where he has offered to pay for the abortion. In the case of 
rape or incest, this information may be omitted.

She is free to withhold or withdraw her consent to the abortion at any time (4) 
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without affecting her right to future care or treatment and without the loss of 
any state or federally-funded benefits to which she might otherwise be entitled.

(c)   the information required in Sections 4(a) and 4(b) is provided to the woman individu-
ally and in a private room to protect her privacy, to maintain the confidentiality of her decision, 
and to ensure that the information focuses on her individual circumstances and that she has an 
adequate opportunity to ask questions.

(d)   At least 24 hours before the abortion, the woman is given a copy of the printed materi-
als and a viewing of, or a copy of, the informational video described in Section 5. If the woman 
is unable to read the materials, they shall be read to her. If the woman asks questions concern-
ing any of the information or materials, answers shall be provided to her in a language she can 
understand.

(e)   Prior to the abortion, the woman certifies in writing on a checklist form provided or ap-
proved by the Department that the information required to be provided under Subsections 5(a), 
5(b), and 5(d) has been provided.  All physicians who perform abortions shall report the total 
number of certifications received monthly to the Department.  The Department shall make the 
number of certifications received available to the public on an annual basis.

(f)   except in the case of a medical emergency, the physician who is to perform the abor-
tion shall receive and sign a copy of the written certification prescribed in Subsection 5(e) of 
this Section prior to performing the abortion. the physician shall retain a copy of the checklist 
certification form in the woman’s medical record.

(g)   In the event of a medical emergency requiring an immediate termination of pregnancy, 
the physician who performed the abortion shall clearly certify in writing the nature of the medi-
cal emergency and the circumstances which necessitated the waiving of the informed consent 
requirements of this Section.  This certification shall be signed by the physician who performed 
the emergency abortion, and shall be permanently filed in both the records of the physician per-
forming the abortion and the records of the facility where the abortion takes place. 

(h)   A physician shall not require or obtain payment for a service provided to a patient who 
has inquired about an abortion or scheduled an abortion until the expiration of the 24-hour re-
flection period required in Sections 4(a), 4(b), and 4(d).

Section 5.  Publication of Materials.

the Department shall cause to be published printed materials and an informational video in 
english and [Spanish and other appropriate language(s)] within [Insert appropriate number] 
days after this Act becomes law. on an annual basis, the Department shall review and update, if 
necessary, the following easily comprehensible printed materials and informational video:
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(a)   Geographically indexed materials that inform the woman of public and private agen-
cies and services available to assist a woman through pregnancy, upon childbirth, and while her 
child is dependent, including but not limited to adoption agencies. 

the materials shall include a comprehensive list of the agencies, a description of the services 
they offer, and the telephone numbers and addresses of the agencies, and shall inform the wom-
an about available medical assistance benefits for prenatal care, childbirth, and neonatal care.

the Department shall ensure that the materials described in this Section are comprehensive and 
do not directly or indirectly promote, exclude, or discourage the use of any agency or service 
described in this Section.  the materials shall also contain a toll-free 24-hour-a-day telephone 
number which may be called to obtain information about the agencies in the locality of the 
caller and of the services they offer.

the materials shall state that it is unlawful for any individual to coerce a woman to undergo an 
abortion [Insert reference to State’s anti-coercion statute(s), if any] and that if a minor is denied 
financial support by the minor’s parents, guardian, or custodian due to the minor’s refusal to 
have an abortion performed, the minor shall be deemed emancipated for the purposes of eligi-
bility for public-assistance benefits, except that such benefits may not be used to obtain an abor-
tion. the materials shall also state that any physician who performs an abortion upon a woman 
without her informed consent may be liable to her for damages in a civil action at law and that 
the law permits adoptive parents to pay costs of prenatal care, childbirth, and neonatal care. the 
materials shall also include the following statement:

“there are many public and private agencies willing and able to help you to carry your child to 
term, and to assist you and your child after your child is born, whether you choose to keep your 
child or to place her or him for adoption. the State of [Insert name of State] strongly urges you 
to contact one or more of these agencies before making a final decision about abortion. The law 
requires that your physician or his agent give you the opportunity to call agencies like these be-
fore you undergo an abortion.”

(b)   materials that include information on the support obligations of the father of a child 
who is born alive, including but not limited to the father’s legal duty to support his child, which 
may include child support payments and health insurance, and the fact that paternity may be 
established by the father’s signature on a birth certificate or statement of paternity, or by court 
action. the printed material shall also state that more information concerning establishment of 
paternity and child support services and enforcement may be obtained by calling State or coun-
ty public assistance agencies.

(c)   materials that inform the pregnant woman of the probable anatomical and physiologi-
cal characteristics of the unborn child at two-week gestational increments from fertilization to 
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full term, including color photographs of the developing unborn child at two-week gestational 
increments. the descriptions shall include information about brain and heart functions, the 
presence of external members and internal organs during the applicable stages of development, 
and any relevant information on the possibility of the unborn child’s survival.  If a photograph 
is not available, a picture must contain the dimensions of the unborn child and must be realistic.  
the materials shall be objective, nonjudgmental, and designed to convey only accurate scien-
tific information about the unborn child at the various gestational ages.

(d)   materials which contain objective information describing the various surgical and 
drug-induced methods of abortion, as well as the immediate and long-term medical risks com-
monly associated with each abortion method including, but not limited to, the risks of infec-
tion, hemorrhage, cervical or uterine perforation or rupture, danger to subsequent pregnancies, 
increased risk of breast cancer, the possible adverse psychological effects associated with an 
abortion, and the medical risks associated with carrying a child to term.

(e)   A checklist certification form to be used by the physician or a qualified person under 
Subsection 4(e) of this Act, which will list all the items of information which are to be given to 
the woman by a physician or the agent under this Act.

(f)   the materials shall be printed in a typeface large enough to be clearly legible.

(g)   the Department shall produce a standardized videotape that may be used statewide, 
presenting the information described in Subsections 5(a), 5(b), 5(c), and 5(d), in accordance 
with the requirements of those Subsections. In preparing the video, the Department may sum-
marize and make reference to the printed comprehensive list of geographically indexed names 
and services described in Subsection 5(a). the videotape shall, in addition to the information 
described in Subsections 5(a), 5(b), 5(c), and 5(d), show an ultrasound of the heartbeat of an 
unborn child at four to five weeks gestational age, at six to eight weeks gestational age, and 
each month thereafter, until viability. that information shall be presented in an objective, unbi-
ased manner designed to convey only accurate scientific information.

(h)   the materials required under this section and the videotape described in Subsection 
5(g) shall be available at no cost from the Department upon request and in appropriate number 
to any person, facility, or hospital.

Section 6.  Medical Emergencies.

When a medical emergency compels the performance of an abortion, the physician shall inform 
the woman, before the abortion if possible, of the medical indications supporting the physi-
cian’s judgment that an immediate abortion is necessary to avert her death or that a 24-hour 
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delay will cause substantial and irreversible impairment of a major bodily function.

Section 7.  Criminal Penalties.

Any person who intentionally, knowingly, or recklessly violates this Act is guilty of a [Insert 
class felony or misdemeanor].

Section 8.  Civil Penalties.

(a)   In addition to any and all remedies available under the common or statutory law of this 
State, failure to comply with the requirements of this Act shall:

Provide a basis for a civil malpractice action for actual and punitive damages.(1) 

Provide a basis for a professional disciplinary action under [(2) Medical Malprac-
tice Act].

(b)   no civil liability may be assessed against the female upon whom the abortion is per-
formed.

(c)   When requested, the court shall allow a woman to proceed using solely her initials or a 
pseudonym and may close any proceedings in the case and enter other protective orders to pre-
serve the privacy of the woman upon whom the abortion was performed.

(d)   If judgment is rendered in favor of the plaintiff, the court shall also render judgment for 
a reasonable attorney’s fee in favor of the plaintiff against the defendant. 

(e)   If judgment is rendered in favor of the defendant and the court finds that the plaintiff’s 
suit was frivolous and brought in bad faith, the court shall also render judgment for reasonable 
attorney’s fee in favor of the defendant against the plaintiff.

Section 9.  Reporting.

(a)   For the purpose of promoting maternal health and life by adding to the sum of medi-
cal and public health knowledge through the compilation of relevant data, and to promote 
the State’s interest in protecting the unborn child, a report of each abortion performed shall 
be made to the Department on forms prescribed by it.  the reports shall be completed by the 
hospital or other licensed facility in which the abortion occurred, signed by the physician who 
performed the abortion, and transmitted to the Department within 15 days after each reporting 
month.  the report forms shall not identify the individual patient by name and shall include the 
following information:
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Identification of the physician who performed the abortion, the facility where (1) 
the abortion was performed, and the referring physician, agency or service, 
if any.  notwithstanding any provision of law to the contrary, the Department 
shall ensure that the identification of any physician or other healthcare provider 
reporting under this Section shall not be released or otherwise made available 
to the general public.

the county and state in which the woman resides.(2) 

the woman’s age.(3) 

the number of prior pregnancies and prior abortions of the woman.(4) 

the probable gestational age of the unborn child.(5) 

the type of procedure performed or prescribed and the date of the abortion.(6) 

Preexisting medical condition(s) of the woman which would complicate preg-(7) 
nancy, if any.

medical complication(s) which resulted from the abortion, if known.(8) 

[Drafter’s Note:  Please refer to AUL’s “Abortion Complication Reporting Act” for 
more detail regarding reporting of abortion complications.]

the length and weight of the aborted child for any abortion performed pursuant (9) 
to a medical emergency as defined in Section 6 of this Act.

Basis for any medical judgment that a medical emergency existed which ex-(10) 
cused the physician from compliance with any provision of this Act.

(b)   When an abortion is performed during the first trimester of pregnancy, the tissue that is 
removed shall be subjected to a gross or microscopic examination, as needed, by the physician 
or a qualified person designated by the physician to determine if a pregnancy existed and was 
terminated.  If the examination indicates no fetal remains, that information shall immediately 
be made known to the physician and sent to the Department within 15 days of the analysis.

(c)   When an abortion is performed after the first trimester of pregnancy, the physician must 
certify whether or not the child was viable, and the dead unborn child and all tissue removed 
at the time of the abortion shall be submitted for tissue analysis to a board-eligible or certified 
pathologist.  If the report reveals evidence of viability or live birth, the pathologist shall report 
such findings to the Department within 15 days, and a copy of the report shall also be sent to 
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the physician performing the abortion.  the Department shall prescribe a form on which pa-
thologists may report any evidence of live birth, viability, or absence of pregnancy.

(d)   every facility in which an abortion is performed within this State during any quarter 
year shall file with the Department a report showing the total number of abortions performed 
within the hospital or other facility during that quarter year.  this report shall also show the 
total abortions performed in each trimester of pregnancy.  these reports shall be submitted on 
a form prescribed by the Department that will enable a facility to indicate whether or not it is 
receiving any State-appropriated funds.  the reports shall be available for public inspection 
and copying only if the facility receives State-appropriated funds within the 12-calendar-month 
period immediately preceding the filing of the report. If the facility indicates on the form that 
it is not receiving State-appropriated funds, the Department shall regard that facility’s report as 
confidential unless it receives other evidence that causes it to conclude that the facility receives 
State-appropriated funds.

(e)   After 30 days public notice following the law’s enactment, the Department shall require 
that all reports of maternal deaths occurring within the State arising from pregnancy, childbirth, 
or intentional abortion state the cause of death, the duration of the woman’s pregnancy, when 
her death occurred, and whether or not the woman was under the care of a physician during her 
pregnancy prior to her death.  the Department shall issue any necessary regulations to assure 
that information is reported, and conduct its own investigation, if necessary, to ascertain such 
data.

Known incidents of maternal mortality of nonresident women arising from induced abortion 
performed in this State shall be included in the report as incidents of maternal mortality arising 
from induced abortions.

Incidents of maternal mortality arising from continued pregnancy or childbirth and occurring 
after induced abortion has been attempted but not completed, including deaths occurring after 
induced abortion has been attempted but not completed as a result of ectopic pregnancy, shall 
be included as incidents of maternal mortality arising from induced abortion.

(f)   every physician who is called upon to provide medical care or treatment to a woman 
who is in need of medical care because of a complication or complications resulting, in the 
good faith judgment of the physician, from having undergone an abortion or attempted abor-
tion, shall prepare a report.  The report must be filed with the Department within 30 days of the 
date of the physician’s first examination of the woman. The report shall be on forms prescribed 
by the Department.  the forms shall contain the following information, as received, and such 
other information except the name of the patient, as the Department may from time to time re-
quire:
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Age of the patient.(1) 

number of pregnancies patient may have had prior to the abortion.(2) 

number and type of abortions patient may have had prior to this abortion.(3) 

name and address of the facility where the abortion was performed.(4) 

Gestational age of the unborn child at the time of the abortion, if known.(5) 

type of abortion performed, if known.(6) 

nature of complication or complications.(7) 

medical treatment given.(8) 

the nature and extent, if known, of any permanent condition caused by the (9) 
complication.

(g)   Reports filed pursuant to Subsections 9(a) or 9(f) shall not be deemed public records 
and shall remain confidential, except that disclosure may be made to law enforcement officials 
upon an order of a court after application showing good cause.  the court may condition disclo-
sure of the information upon any appropriate safeguards it may impose.

(h)   the Department shall prepare a comprehensive annual statistical report for the Legisla-
ture based upon the data gathered from reports under Subsections 9(a) and 9(f).  the statistical 
report shall not lead to the disclosure of the identity of any physician or person filing a report 
under Subsections 9(a) or 9(f), nor of any patient about whom a report is filed.  The statistical 
report shall be available for public inspection and copying. 

(i)   Original copies of all reports filed under Subsections 9(a), 9(d), and 9(f) shall be avail-
able to the [State Medical Board] for use in the performance of its official duties.

(j)   the following penalties shall attach to any failure to comply with the requirements of 
this Section:

Any person required under this Section to file a report, keep any records, (1) 
or supply any information, who willfully fails to file such report, keep such 
records, or supply such information at the time or times required by law or 
regulation, is guilty of “unprofessional conduct,” and his or her license for the 
practice of medicine and surgery shall be subject to suspension or revocation in 
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accordance with procedures provided under the [Medical Practice Act].

Any person who willfully delivers or discloses to the Department any report, (2) 
record, or information known by him or her to be false is guilty of a [Insert 
class of misdemeanor or felony].

Any person who willfully discloses any information obtained from reports filed (3) 
pursuant to Subsection 9(a) or 9(f), other than that disclosure authorized under 
Subsection 9(g), or as otherwise authorized by law, is guilty of a [Insert class 
of misdemeanor or felony].

Intentional, knowing, reckless, or negligent failure of the physician to submit (4) 
an unborn child or tissue remains to a pathologist as required by Subsection 
9(b), or intentional, knowing, or reckless failure of the pathologist to report any 
evidence of live birth or viability to the Department in the manner and within 
the time prescribed in Subsection 9(b) is a [Insert class of misdemeanor or 
felony].

In addition to the above penalties, any person, organization, or facility who (5) 
willfully violates any of the provisions of this Section requiring reporting shall 
upon conviction:

For the first time, have his, her, or its license suspended for a period of a. 
six months.

For a second time, have his, her, or its license suspended for a period b. 
of one year.

For the third time, have his, her, or its license revoked.c. 

(k)   the Department shall create the forms required by this Act within 60 days after the ef-
fective date of this Act and shall cause to be published, within 90 days after the effective date of 
this Act, the printed materials described in this Act.

no provision of this Act requiring the reporting of information on forms published by the 
Department, or requiring the distribution of printed materials published by the Department pur-
suant to this Act, shall be applicable until 10 days after the requisite forms are first created and 
printed materials are first published by the Department or until the effective date of this Act, 
whichever is later.
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Section 10.  Construction.

(a)   nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b)   It is not the intention of this law to make lawful an abortion that is currently unlawful.

Section 11.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.

Section 12.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 13.  Effective Date.

this Act takes effect on [Insert date].
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THe wOMAn’S ULTrASOUnD rigHT TO KnOw ACT

HoUSe/SenAte BILL no. _______
By representatives/Senators ____________

Section 1.  Title

this Act may be known and cited as the “Woman’s Ultrasound right to Know Act.” 

Section 2.  Legislative Findings and Purposes.

the [(a) Legislature] of the State of [Insert name of State] finds that:

It is essential to the psychological and physical well-being of a woman con-(1) 
sidering an abortion that she receive complete and accurate information on the 
reality and status of her pregnancy and of her unborn child.

the decision to abort “is an important, and often a stressful one, and it is desir-(2) 
able and imperative that it be made with full knowledge of its nature and con-
sequences.”  Planned Parenthood v. Danforth, 428 U.S. 52, 67 (1976).

the knowledgeable exercise of a woman’s decision to have an abortion de-(3) 
pends on the extent to which the woman receives sufficient information to 
make an informed choice between two alternatives: giving birth or having an 
abortion.

Based on the findings in Subsection (a) of this Section, the purposes of this Act are to:(b) 

ensure that every woman considering an abortion receive complete  informa-(1) 
tion on the reality and status of her pregnancy and of her unborn child and that 
every woman submitting to an abortion do so only after giving her voluntary 
and informed consent to the abortion procedure;

Protect unborn children from a woman’s uninformed decision to have an abor-(2) 
tion;

reduce “the risk that a woman may elect an abortion, only to discover later, (3) 
with devastating psychological consequences, that her decision was not fully 
informed.”  Planned Parenthood v. Casey, 505 U.S. 833, 882 (1992); and
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Adopt the construction of the term “medical emergency” accepted by the U.S. (4) 
Supreme Court in Planned Parenthood v. Casey, 505 U.S. 833 (1992).

Section 3.  Definitions

For purposes of this Act only:

(a)   “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child.  Such use, prescription or means is not an 
abortion if done with the intent to:

Save the life or preserve the health of an unborn child;(1) 

remove a dead unborn child caused by spontaneous abortion; or(2) 

remove an ectopic pregnancy. (3) 

(b)   “Auscultation” means the act of listening for sounds made by internal organs of the 
fetus, specifically for a fetal heartbeat, utilizing an ultrasound transducer and fetal heart rate 
(FHr) monitor.

(c)   “Department” means the Department of [Insert appropriate title] of the State of [In-
sert name of State].

(d)   “Facility” or “medical facility” means any public or private hospital, clinic, center, 
medical school, medical training institution, healthcare facility, physician’s office, infirmary, 
dispensary, ambulatory surgical treatment center, or other institution or location wherein medi-
cal care is provided to any person.

(e)   “Medical emergency” means that condition which, on the basis of the physician’s 
good faith clinical judgment, so complicates the medical condition of a pregnant woman as to 
necessitate the immediate termination of her pregnancy to avert her death or for which a delay 
will create serious risk of substantial and irreversible impairment of a major bodily function.

(f)   “Physician” means any person licensed to practice medicine in this State. the term in-
cludes medical doctors and doctors of osteopathy.

(g)   “Pregnant” or “pregnancy” means that female reproductive condition of having an 
unborn child in the [woman’s] uterus.
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(h)   “Qualified person” means an agent of the physician who is a psychologist, licensed 
social worker, licensed professional counselor, registered nurse, or physician.

(i)   “Unborn child” means the offspring of human beings from conception until birth.

(j)   “Ultrasound” means the use of ultrasonic waves for diagnostic or therapeutic purpos-
es, specifically to monitor a developing fetus.

Section 4.  Informed Consent Ultrasound Requirement.

no abortion shall be performed or induced without the voluntary and informed consent of the 
woman upon whom the abortion is to be performed or induced. except in the case of a medical 
emergency, consent to an abortion is voluntary and informed if and only if:

(a)   At least 24 hours before the abortion, the physician who is to perform the abor-
tion on the pregnant woman or the referring physician or qualified person assisting the 
physician has informed the woman, orally and in person, of the following:

that fetal ultrasound imaging and auscultation of fetal heart tone ser-(1) 
vices are available that enable a pregnant woman to view the image 
and hear the heartbeat of her unborn child before the abortion is per-
formed, and 

that she has the right to view an active ultrasound of the unborn child (2) 
and hear the heartbeat of the unborn child if the heartbeat is audible.

(b)   At the woman’s request, the physician or qualified person assisting the physi-
cian must, at least 24 hours prior to the performance of the abortion, 

provide the real-time ultrasound image to the pregnant woman for her (1) 
to view and auscultation of fetal heart tone for her to hear or, alterna-
tively, 

provide a list of healthcare providers, facilities, and clinics that offer (2) 
to perform ultrasounds free of charge. the list shall be arranged geo-
graphically and shall include the name, address, hours of operation, 
and telephone number of each listed entity.

(c)   the active ultrasound image must be of a quality consistent with standard 
medical practice in the community, shall contain the dimensions of the unborn child, 
and shall accurately portray the presence of external members and internal organs, if 
present or viewable, of the unborn child.
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(d)   the auscultation of fetal heart tone must be of a quality consistent with stan-
dard medical practice in the community.

(e)   At least 24 hours prior to the performance of the abortion, a physician or quali-
fied person assisting the physician shall obtain the woman’s signature on a certification 
form stating the following:

that the woman has been informed that fetal ultrasound imaging and (1) 
auscultation of fetal heart tone services are available that enable a 
pregnant woman to view the image and to hear the heartbeat of her un-
born child;

that she has been informed that she has a right to view the active ultrasound (2) 
image of the unborn child and to hear the heartbeat of the unborn child if the 
heartbeat is audible; and

that the woman either (A) requested ultrasound imaging and auscultation of (3) 
fetal heart tone services and received the requested services or was provided 
with the list of entities outlined in Subsection 4(b)(2); or (B) that the woman 
opted not to receive ultrasound imaging and auscultation of fetal heart tone ser-
vices.

(f)   Before the abortion is performed or induced, the physician who is to perform 
or induce the abortion shall receive a copy of the written certification prescribed by 
Section 4(e).  The physician shall retain a copy of the signed certification form in the 
woman’s medical record. 

(g)   the [Department] shall enforce the provisions of this Act at all facilities and 
medical facilities that provide abortion services.
  
Section 5.  Medical Emergencies

When a medical emergency compels the performance of an abortion, the physician shall inform 
the woman, before the abortion if possible, of the medical indications supporting the physi-
cian’s judgment that an immediate abortion is necessary to avert her death or that a 24-hour 
delay will cause substantial and irreversible impairment of a major bodily function.

Section 6.  Civil Penalties.

(a)   In addition to any and all remedies available under the common or statutory law of this 
State, failure to comply with the requirements of this Act shall:
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Provide a basis for a civil malpractice action for actual and punitive damages.  (1) 
Any intentional violation of this Act shall be admissible in a civil suit as prima 
facie evidence of a failure to obtain informed consent, which, except in the 
case of a medical emergency as defined by this Act, constitutes medical mal-
practice.  

Provide a basis for a professional disciplinary action under [(2) Medical Malprac-
tice Act].

Provide a basis for recovery for the woman for the wrongful death of her un-(3) 
born child under the [Wrongful Death Act], whether or not the unborn child 
was born alive or was viable at the time the abortion was performed.

(b)   When requested, the court shall allow a woman to proceed using solely her initials or a 
pseudonym and may close any proceedings in the case and enter other protective orders to pre-
serve the privacy of the woman upon whom the abortion was performed.

If judgment is rendered in favor of the plaintiff, the court shall also render judgment for (c) 
a reasonable attorney’s fee in favor of the plaintiff against the defendant. 

(e)   If judgment is rendered in favor of the defendant and the court finds that the plaintiff’s 
suit was frivolous and brought in bad faith, the court shall also render judgment for reasonable 
attorney’s fee in favor of the defendant against the plaintiff.

Section 7.  Criminal Penalties

Any person who purposefully, knowingly, or recklessly performs or attempts to perform or 
induce an abortion without complying with this Act is guilty of a [Insert class felony or misde-
meanor].

Section 8.  Construction.

(a) nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b) It is not the intention of this law to make lawful an abortion that is currently unlawful.

Section 9.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.
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Section 10.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 11.  Effective Date.

this Act takes effect on [Insert date]. 
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THe feTAL PAin AwAreneSS AnD PrevenTiOn ACT

HoUSe/SenAte BILL no.  ______
By representatives/Senators ______________

           
Section 1.  Title.

this Act may be known and cited as the “Fetal Pain Awareness and Prevention Act.”

Section 2.  Legislative Findings and Purposes.

(a) the [Legislature] of the State of [Insert name of State] finds that:

It is essential to the psychological and physical well-being of a woman con-(1) 
sidering an abortion that she receive complete and accurate information on the 
reality and status of her pregnancy and of her unborn child.

the decision to abort “is an important, and often a stressful one, and it is desir-(2) 
able and imperative that it be made with full knowledge of its nature and con-
sequences.” Planned Parenthood v. Danforth, 428 U.S. 52, 67 (1976).

Adequate and legitimate informed consent includes information which (3) 
“relat[es] to the consequences to the fetus.” Planned Parenthood v. Casey, 505 
U.S. 833, 882-883 (1992). 

A state may take measures to protect unborn children from suffering pain need-(4) 
lessly during performance of an abortion.

(b) Based on the findings in Subsection (a) of this Section, the purpose of this Act is to:

ensure that every woman considering an abortion receive complete informa-(1) 
tion on the reality and status of her pregnancy and of her unborn child and that 
every woman submitting to an abortion do so only after receiving accurate in-
formation on the ability of her unborn child to feel pain;

Protect unborn children from a woman’s uninformed decision to have an abor-(2) 
tion;

take measures to protect unborn children from suffering pain needlessly dur-(3) 
ing performance of an abortion;
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reduce “the risk that a woman may elect an abortion, only to discover later, (4) 
with devastating psychological consequences, that her decision was not fully 
informed.” Planned Parenthood v. Casey, 505 U.S. 833, 882 (1992); and

Provide a woman considering an abortion the opportunity to choose anesthesia (5) 
or analgesia for her unborn child, thereby alleviating or eliminating the pain 
that an unborn child may feel during an abortion.

Section 3.  Definitions.

For purposes of this Act only:

(a)   “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child.  Such use, prescription, or means is not an 
abortion if done with the intent to:

Save the life or preserve the health of an unborn child;(1) 

remove a dead unborn child caused by spontaneous abortion; or (2) 

remove an ectopic pregnancy.(3) 

(b)   “Anesthesia” or “analgesic” means a drug, administered for medical or surgical pur-
poses, that induces a partial or total loss of sensation.

(c)   “Department” means the Department of [Insert appropriate title] of the State of [In-
sert name of State].

(d)   “Facility” or “medical facility” means any public or private hospital, clinic, center, 
medical school, medical training institution, healthcare facility, physician’s office, infirmary, 
dispensary, ambulatory surgical treatment center, or other institution or location wherein medi-
cal care is provided to any person.

(e)   “Gestation” means estimated Gestational Age (eGA) as determined by the time that 
has elapsed since the first day of the woman’s last menstrual period.

(f)   “Medical emergency” means that condition which, on the basis of the physician’s 
good faith clinical judgment, so complicates the medical condition of a pregnant woman as to 
necessitate the immediate termination of her pregnancy to avert her death or for which a delay 
will create serious risk of substantial and irreversible impairment of a major bodily function.
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(g)   “Pain” means a basic bodily sensation that is induced by a noxious stimulus or stimuli, 
is received by naked nerve endings, is often characterized by physical discomfort, and can be 
indicated by observable physiological and behavioral responses.

(h)   “Physician” means any person licensed to practice medicine in this State. the term in-
cludes medical doctors and doctors of osteopathy.

(i)   “Qualified person” means an agent of the physician who is a psychologist, licensed 
social worker, licensed professional counselor, registered nurse, or physician.

(j)   “Registered nurse” means any person licensed to practice nursing in this State, and 
certified to perform anesthetic and/or analgesic services.

(k)   “Unborn child” means a member of the species homo sapiens from fertilization until 
birth.

Section 4.  Fetal Pain Informed Consent and Prevention Requirements.

(a)   except in the case of a medical emergency, at least 24 hours prior to an abortion being 
performed or induced on an unborn child who is 20 weeks gestation or more, the physician per-
forming the abortion on the pregnant woman, the referring physician, or a qualified person as-
sisting the physician shall, orally and in person, offer information on fetal pain to every patient. 
this information and counseling shall include, but shall not be limited to, the following: 

that, by 20 weeks, the unborn child possesses all anatomical links in its ner-(1) 
vous system (including spinal cord, nerve tracts, thalamus, and cortex) that are 
necessary in order to feel pain.

that an unborn child who is 20 weeks gestation or more is fully capable of ex-(2) 
periencing pain.

A description of the actual steps in the abortion procedure to be performed or (3) 
induced, and at which steps in the abortion procedure the unborn child is ca-
pable of feeling pain.

that maternal anesthesia typically offers little pain prevention for the unborn (4) 
child. 

that an anesthetic or analgesic is available in order to minimize and/or allevi-(5) 
ate pain to the fetus.
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(b)   At the woman’s request, the physician or registered nurse assisting the physician must 
administer an anesthetic or analgesic to eliminate or alleviate pain to the fetus caused by the 
particular method of abortion to be performed or induced. 

(c)   the administration of anesthesia and/or analgesic must be performed in a manner con-
sistent with standard medical practice in the community.

Section 5.  Exceptions.

(a)   the requirements of the entirety of Section 4 of this Act do not apply when the phy-
sician who is to perform the abortion or the referring physician deems, according to his best 
medical judgment, that 

A medical emergency exists, or(1) 

The administration of an anesthetic or analgesic would to a medically signifi-(2) 
cant degree decrease the possibility of sustained survival of the fetus apart 
from the body of the mother, with or without artificial support, or

the administration of an anesthetic or analgesic would increase the risk to the (3) 
woman’s life or physical health.

(b)   the requirements of Subsection 4(b) and 4(c) only of this Act do not apply when the 
woman, upon being informed of the possibility of pain to the fetus and the availability of an-
esthesia or analgesics to alleviate such pain, refuses her consent to the administration of such 
analgesic or anesthetic.

Section 6.  Certification Required. 

(a)   At least 24 hours prior to the performance of the abortion, the physician or qualified 
person assisting the physician shall obtain the woman’s signature on a certification form stating 
the following:

that the woman has been given the information described in Section 4(a) of (1) 
this Act;

that the woman has been given the choice to have anesthesia or an analgesic (2) 
administered to the unborn child, and

that the woman either (A) requested administration of anesthesia or an analge-(3) 
sic, or (B) opted not to receive administration of anesthesia or an analgesic.
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(b)   Before the abortion is performed or induced, the physician who is to perform or induce 
the abortion shall receive a copy of the written certification prescribed by this Section.  The 
physician shall retain a copy of the signed certification form in the woman’s medical record.

Section 7.  Medical Emergencies.

When a medical emergency compels the performance of an abortion, the physician shall inform 
the woman, before the abortion if possible, of the medical indications supporting the physi-
cian’s judgment that an immediate abortion is necessary to avert her death or that a 24-hour 
delay will cause substantial and irreversible impairment of a major bodily function.   

Section 8.  Enforcement.

the [Department] shall enforce the provisions of this Act at all facilities and medical facilities 
that provide abortion services.

Section 9.  Civil Penalties. 

(a)   In addition to any and all remedies available under the common or statutory law of this 
State, failure to comply with the requirements of this Act shall:

Provide a basis for a civil malpractice action for actual and punitive damages.(1) 

Provide a basis for a professional disciplinary action under [(2) Medical Malprac-
tice Act].

(b)   no civil liability may be assessed against the female upon whom the abortion is per-
formed.

(c)   When requested, the court shall allow a woman to proceed using solely her initials or a 
pseudonym and may close any proceedings in the case and enter other protective orders to pre-
serve the privacy of the woman upon whom the abortion was performed.

(d)   If judgment is rendered in favor of the plaintiff, the court shall also render judgment for 
a reasonable attorney’s fee in favor of the plaintiff against the defendant. 

(e)   If judgment is rendered in favor of the defendant and the court finds that the plaintiff’s 
suit was frivolous and brought in bad faith, the court shall also render judgment for reasonable 
attorney’s fee in favor of the defendant against the plaintiff.
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Section 10.  Criminal Penalties.

(a)   Any person who knowingly or recklessly performs an abortion in violation of this Act 
shall be guilty of a [Insert class of felony or misdemeanor].

(b)   no criminal penalty may be assessed against the female upon whom the abortion is 
performed.

Section 11.  Construction.

(a)   nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b)   It is not the intention of this law to make lawful an abortion that is currently unlawful.

Section 12.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.

Section 13.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 14.  Effective Date.

this Act takes effect on [Insert date]. 
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COerCive ABUSe AgAinST MOTHerS PrevenTiOn ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators __________________

Section 1.  Title. 

this Act shall be known as the “Coercive Abuse Against mothers Prevention Act.” 

Section 2.  Legislative Findings and Purposes. 

(a) the [Legislature] of the [Insert name of State] finds that: 

research indicates that violence against pregnant women is a serious problem (1) 
across the nation.  many women report that they were coerced into abortion 
and have suffered grievous physical, emotional, psychological, and spiritual 
harm as a result.   

reproductive healthcare facilities are often the only and last opportunities of (2) 
hope for victims of coercive abuse and, as such, are in a unique position to help 
such victims.  

more cases of coerced or attempted coerced abortions are reported if women (3) 
are informed of their rights and given information concerning treatment and 
protective options. 

more victims receive treatment for coercive abuse if women are informed of (4) 
their rights and given information concerning treatment and protective options. 

Coercive abuse is a serious women’s health issue because it violates their right (5) 
to physical and emotional health, right of conscience, and their right to freely 
choose either pregnancy or abortion.

(b) the [Legislature] seeks to make it illegal to coerce or otherwise force a woman or mi-
nor into aborting her unborn child and intends to empower all mothers in the State of [Insert 
name of State] to exercise their freedom of conscience in choosing life for their pre-born chil-
dren free of violent and abusive coercion.
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Section 3.  Definitions. 

For the purposes of this Act only:

(a) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child.  Such use, prescription, or means is not an 
abortion if done with the intent to: 

Save the life or preserve the health of an unborn child; (1) 

remove a dead unborn child caused by spontaneous abortion; or (2) 

remove an ectopic pregnancy.(3) 

(b) “Abuser” means any person who coerces, forces, attempts to coerce, or attempts to 
force a woman into having an abortion. 

(c) “Coerce” or “force” an abortion means that a person coerces an abortion if he or she 
knows of or suspects the pregnancy of a woman and engages or conspires with another to en-
gage in any conduct described below that is intentionally and purposely aimed at causing or 
directing the woman to have an abortion and solely conditioned upon the pregnant female dis-
regarding or refusing the person’s demand that she seek an abortion: 

Committing, attempting to commit, or threatening to commit physical harm to (1) 
the woman, unborn child, or another person; 

Committing, attempting to commit, or threatening to commit any act prohib-(2) 
ited by any statute of this State [or insert specific citation(s) or reference(s) to 
State’s criminal and civil code], (including any common law tort not codified in 
a State statute);  

revoking, attempting to revoke, or threatening to revoke a scholarship award-(3) 
ed to the woman by a public or private institution of higher education; 

Discharging, attempting to discharge, or threatening to discharge the woman or (4) 
another person; or changing, attempting to change, or threatening to change her 
or the other person’s compensation, terms, conditions, or privileges of employ-
ment; 
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Denying, attempting to deny, or threatening to deny any social assistance for (5) 
which a pregnant woman or another person has applied, has been approved 
for, or has been receiving and for which she or the other person is otherwise 
eligible; or 

Denying, removing, or threatening to deny or remove financial support or (6) 
housing from a dependent.   

the terms “coerce” and “force” do not include or encompass constitutionally-protected speech, 
conduct, or expressions of conscience.

(d) “Coercion” means with purpose to restrict a pregnant woman’s freedom of action to 
her detriment, any person engaging in conduct defined in Section 3(c) of this Act.

(e) “Course of conduct” means a pattern of conduct composed of a series of two or more 
separate acts evidencing a continuity of purpose. 

(f) “Dependent” means [Insert definition from and citation to appropriate federal or state 
law]. 

(g) “Mandatory reporter” means any individual who provides healthcare services, in-
cluding a physician, surgeon, physical therapist, psychiatrist, psychologist, medical resident, 
medical intern, hospital staff member, licensed nurse, nurse’s aide, any emergency medical 
technician, paramedic, and any employee, staff member, or volunteer at a reproductive health-
care facility.

(h) “Physician” or “attending physician” means any person licensed to practice medicine 
in this State.  the term includes medical doctors and doctors of osteopathy.

(i) “Pregnant woman” means any female, including those who have not reached the age 
of 18 [or minors], who is in the reproductive condition of having an unborn child in the moth-
er’s uterus. 

(j) “Reproductive healthcare facility” or “facility” means any office, clinic, or facility 
that provides surgical or medical abortions, abortion counseling, abortion referrals, contracep-
tives, contraceptive counseling, sex education, or gynecological care and services.  

(k) “Solely” means that the conduct described in Section 4 of this Act must be such that it 
would not have occurred but for the woman’s pregnancy.  this does not preclude the possibility 
that an actor may have multiple motives for engaging in the conduct described in Section 4 of 
this Act.  
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(l) “Threat” means at least one statement, or a course of conduct, by an individual that 
would cause a reasonable person to believe that the individual is likely to act in accordance 
with the statements or as implied by a course of conduct.  A threat does not include constitu-
tionally-protected speech or any generalized statement regarding a lawful pregnancy option, 
including, but not limited to, an emotional expression by a family or household member of the 
pregnant female.

(m) “Unborn child” or “pre-born child” means the offspring of human beings from con-
ception until birth. 

Section 4.  Forced or Coerced Abortion Prohibited; Penalties. 

(a) Prohibition:  It shall be illegal to coerce or force a pregnant woman to have an abor-
tion. 

(b) Penalties: 

A pregnant woman injured by reason of an abuser’s violation of this Act may (1) 
bring a civil suit for recovery of damages for such injury, including wrongful 
death on behalf of an aborted child (as provided for in [Insert citation to State’s 
Wrongful Death Act]), whether or not the perpetrator is criminally prosecuted 
or convicted and whether or not the pregnant woman has an abortion.  In such 
a civil suit, the pregnant woman shall be entitled to recover, in addition to any 
other damages, her reasonable attorney’s fees and costs if she is the prevailing 
party. 

Anyone who is guilty of engaging in conduct described in and proscribed by (2) 
this Section is, in addition to any other crimes described in [State’s criminal 
code], guilty of a [Insert appropriate class felony or misdemeanor]. 

If a violation of this Section is committed by the father or putative father of the (3) 
unborn child against a pregnant female who is less than 18 years of age, and 
the father or putative father is 18 years of age or older, the father or putative 
father is guilty of a [Insert reference to a higher level of crime]. 

Any minor [(4) or woman] who is threatened with such coercion may apply to a 
court of competent jurisdiction for relief.  the court shall provide the minor 
with counsel, give the matter expedited consideration, and grant such relief as 
may be necessary to prevent such coercion. 

If a minor is denied financial support by the minor’s parents, guardian, or cus-(5) 
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todian because of the minor’s refusal to have an abortion, the minor must be 
considered an emancipated minor for the purposes of eligibility for public as-
sistance benefits.  The public assistance benefits may not be used to obtain an 
abortion.

Section 5.  Reproductive Healthcare Facility Requirements; Penalties. 

(a) Sign Postage Requirement: 

A reproductive healthcare facility shall conspicuously post signs visible to all (1) 
who enter so as to be clearly readable, which state: “It is against the law for 
anyone, regardless of his or her relationship to you, to force you to have an 
abortion.  You have the right to contact any local or state law enforcement or 
social service agency to receive protection from any actual or threatened physi-
cal, emotional, or psychological abuse.  It is against the law to perform, induce, 
prescribe for, or provide you with the means for an abortion without your vol-
untary consent.” 

Such signs must be posted in the waiting room(s), consultation room(s), and (2) 
procedure room(s). 

the continued posting of such signs shall be a condition of licensure of any (3) 
reproductive healthcare facility under [Insert reference(s) to State licensure law 
or administrative requirements].  the display of such a sign does not discharge 
the duty of a reproductive healthcare facility to have a physician orally inform 
the pregnant woman of information contained in Sections 5(b)(5) and 5(c) of 
this Act.

(b) Mandatory Reporting Requirements: 

requirement:  A mandatory reporter must report every instance of alleged or (1) 
suspected coerced abortion as defined in Sections 3(c) and 4(a) of this Act.  
the mandatory reporter may not use his or her discretion in deciding what 
cases should or should not be reported to the appropriate law enforcement or 
relevant state agency. 

Standard:  the standard to be applied to a mandatory reporter in determining a (2) 
reportable suspicion is reasonability in good faith. 

Procedure:  If a mandatory reporter has cause to believe that a pregnant woman (3) 
is or was a victim of conduct described in and proscribed by Sections 3 and 4 
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of this Act, the mandatory reporter shall make a report no later than the 48th 
hour after such coercion, force, attempted coercion, or attempted force has 
been brought to his or her attention or suspicion.  A mandatory reporter may 
not delegate the responsibility to report such coercion, force, attempted coer-
cion, or attempted force to any other person but must personally make the re-
port.  A mandatory reporter must make a report to [Designate local or state law 
enforcement agency or other appropriate social services agency]. 

Content:  the person making the report must identify the name and address of (4) 
the woman, and, in a case of a minor, the name and address of the person who 
is responsible for the care or custody of the minor.  the person making the re-
port must also file any pertinent information he or she may have relating to the 
alleged or suspected coercion, force, attempted coercion, or attempted force. 

the attending physician shall orally inform the female that no one can force (5) 
her to have an abortion. 

It shall be unlawful for any reproductive healthcare facility to willfully and (6) 
knowingly continue to employ a mandatory reporter who has violated Section 
4 or 5 of this Act.  

(c) In a private room, the attending physician shall orally ask the pregnant woman if she is 
being coerced or forced to have an abortion.  If it is reasonably suspected that the woman is be-
ing coerced or forced into having an abortion, the physician shall inform the woman that such 
coercion is illegal, that the woman may have civil remedies, that a request or demand by the 
father to have an abortion does not relieve his financial support responsibilities, and provide the 
patient with information about assistance, counseling, and protective services offered by social 
programs and local or state law enforcement.

(d) no person shall perform an abortion upon a woman who is known or suspected to be 
a victim of conduct described in and proscribed by Sections 3(c) and 4(a) of this Act within 24 
hours of when this fact or suspicion arises and informing the woman of her rights as provided 
in Sections 5(b)(5) and 5(c) of this Act. 

The mandatory 24-hour reflection period may be waived if, in the physician’s best medical 
judgment, an abortion is necessary to prevent the death of the woman or to prevent substantial 
and irreversible injury to a major bodily function. 

(e) Penalties: 

A pregnant woman injured by reason of a facility’s violation of this Act may (1) 



Defending Life 2010

219

bring a civil suit for recovery of damages for such injury, including wrongful 
death on behalf of an aborted child (as provided for in [Insert citation to state’s 
Wrongful Death Act]), whether or not the attending physician or the facility is 
criminally prosecuted or convicted and whether or not the pregnant woman has 
an abortion.  In such a civil suit, the pregnant woman shall be entitled to recov-
er, in addition to any other damages, her reasonable attorney’s fees and costs if 
she is the prevailing party.

Any mandatory reporter who has reason to believe a woman is or has been a (2) 
victim of conduct described in and proscribed by Sections 3(c) and 4(a) of this 
Act and willfully and knowingly does not report such coercion, force, attempt-
ed coercion, or attempted force as required by this Act is guilty of a [Insert ap-
propriate class of felony or misdemeanor]. 

Any person who performs an abortion which is inconsistent with Section 5(d) (3) 
of this Act is guilty of a [Insert appropriate class of felony or misdemeanor]. 

Any person who performs, induces, or assists in performing or inducing an (4) 
abortion on a woman, and is unaware that the woman is or has been a victim 
of conduct described in and proscribed by Sections 3(c) and 4(a) as a result of 
a willful, knowing, or purposeful failure to comply with the requirements of 
Section 5(c) of this Act is guilty of a [Insert appropriate class of felony or mis-
demeanor]. 

Initial and continuing adherence to the requirements of Section 5 of this Act (5) 
shall be a condition of licensure for any reproductive healthcare facility under 
[Insert reference(s) to State licensure law or administrative requirements]. 

A woman receiving an abortion inconsistent with any provision of this Act can-(6) 
not be prosecuted.

Section 6.  Duties of Law Enforcement [or Other Designated State Social Services or Public 
Agency].

(a) Upon the request of the complainant (including a pregnant woman, a woman who was 
coerced or forced into having an abortion and later reports the coercion or force, or any woman 
whose rights under this Act were denied by any physician or facility), a law enforcement 
agency [or designated social services agency] investigating a violation of this Act shall notify 
the complainant not less than 24 hours before initially contacting the person(s) alleged to have 
violated Section 4 or 5 of this Act.
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(b) this Act does not preclude or prohibit an alleged perpetrator from being charged with, 
convicted of, or punished for any other crime committed while also violating this Act.

(c) A court of competent jurisdiction may order that a term of imprisonment imposed for 
violating this Act be served consecutively to a term of imprisonment imposed for any other 
crime committed while also violating this Act.  

Section 7.  Construction.

(a) this Act does not create, recognize, endorse, or condone a right to an abortion.

(b) It is not the intention of this Act to make lawful an abortion that is currently unlawful. 

Section 8.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as to give it the maximum effect permitted by 
law, unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances. 

Section 9.  Right of Intervention.

the [Legislature], by a joint resolution, may appoint one or more of its members, who spon-
sored or cosponsored this Act in his or her official capacity, to intervene as a matter of right in 
any case in which the constitutionality of this Act is challenged. 

Section 10.  Enforcement Date.

this Act takes effect on [Insert date].
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PArenTAL COnSenT fOr ABOrTiOn ACT 

HoUSe/SenAte BILL no. ______
By representatives/Senators ____________

Section 1.  Short Title.

this Act may be cited as the “Parental Consent for Abortion Act.”

Section 2.  Legislative Findings and Purposes.

(a) the Legislature of the State of [Insert name of State] finds that:

Immature minors often lack the ability to make fully informed choices that take (1) 
into account both immediate and long-range consequences.

the medical, emotional, and psychological consequences of abortion are some-(2) 
times serious and can be lasting, particularly when the patient is immature.

the capacity to become pregnant and the capacity for mature judgment con-(3) 
cerning the wisdom of an abortion are not necessarily related.

Parents ordinarily possess information essential to a physician’s exercise of his (4) 
or her best medical judgment concerning the child.

Parents who are aware that their minor daughter has had an abortion may better (5) 
ensure that she receives adequate medical attention after her abortion.

Parental consultation is usually desirable and in the best interests of the minor.(6) 

(b) the [Legislature]’s purposes in enacting this parental consent law is to further the im-
portant and compelling State interests of:

Protecting minors against their own immaturity.(1) 

Fostering family unity and preserving the family as a viable social unit.(2) 

Protecting the constitutional rights of parents to rear children who are members (3) 
of their household.

reducing teenage pregnancy and unnecessary abortion.(4) 
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In light of the foregoing statements of purpose, allowing for judicial bypasses (5) 
of the parental consent requirement to be made only in exceptional or rare cir-
cumstances.

Section 3.  Definitions.

For purposes of this Act only:

(a) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child.  Such use, prescription, or means is not an 
abortion if done with the intent to:

Save the life or preserve the health of an unborn child;(1) 

remove a dead unborn child caused by spontaneous abortion; or(2) 

remove an ectopic pregnancy.(3) 

(b) “Coercion” means restraining or dominating the choice of a minor female by force, 
threat of force, or deprivation of food and shelter.

(c) “Consent” means a notarized written statement signed by the mother, father, or legal 
guardian (or alternate person as described in Section 5) of the minor declaring that the affiant 
has been informed that the minor intends to seek an abortion and that the affiant consents to the 
abortion.

(d) “Department” means the Department of [Insert appropriate title] of the State of [In-
sert name of State].

(e) “Emancipated minor” means any person under eighteen (18) years of age who is or 
has been married or who has been legally emancipated.

(f) “Incompetent” means any person who has been adjudged a disabled person and has 
had a guardian appointed for her under the [State Probate Act or other appropriate state law].

(g) “Medical emergency” means a condition that, on the basis of the physician’s good-
faith clinical judgment, so complicates the medical condition of a pregnant woman as to neces-
sitate the immediate abortion of her pregnancy to avert her death or for which a delay will cre-
ate serious risk of substantial and irreversible impairment of a major bodily function.
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(h) “Neglect” means the failure of a parent or legal guardian to supply a child with nec-
essary food, clothing, shelter, or medical care when reasonably able to do so or the failure to 
protect a child from conditions or actions that imminently and seriously endanger the child’s 
physical or mental health when reasonably able to do so.

(i) “Physical abuse” means any physical injury intentionally inflicted by a parent or legal 
guardian on a child.

(j) “Physician” or “attending physician” means any person licensed to practice medicine 
in this State. the term includes medical doctors and doctors of osteopathy.

(k) “Sexual abuse” means any sexual conduct or sexual penetration as defined in [Insert 
citation(s) or other reference(s) to appropriate section(s) of the State criminal code or other ap-
propriate law(s)] and committed against a minor by an adult family member as defined in this 
Act or a family member as defined in [Insert citation(s) or other reference(s) to appropriate 
section of the State criminal code or other appropriate law(s)].

Section 4.  Consent of One Parent Required.

except in the case of a medical emergency, or except as provided in Sections 5, 6, or 9, if a 
pregnant woman is less than 18 years of age and not emancipated, or if she has been adjudged 
an incompetent person under [Insert citation(s) or other reference(s) to State statute(s) relating 
to petition and hearing; independent evaluation], no person shall perform an abortion upon her 
unless, in the case of a woman who is less than 18 years of age, he or she first obtains the no-
tarized written consent of both the pregnant woman and one of her parents or a legal guardian; 
or, in the case of a woman who is an incompetent person, he or she first obtains the notarized 
written consent of her guardian. In deciding whether to grant such consent, a pregnant woman’s 
parent or guardian shall consider only their child’s or ward’s best interests. 

Section 5.  Alternate Consent.

If the minor patient declares in a signed written statement that she is a victim of sexual abuse, 
neglect, or physical abuse by either of her parents or her legal guardian(s), then the attending 
physician shall obtain the notarized written consent required by this Act from a brother or sister 
of the minor who is over 21 years of age, or from a stepparent or grandparent specified by the 
minor. the physician who intends to perform the abortion must certify in the patient’s medical 
record that he or she has received the written declaration of abuse or neglect. Any physician 
relying in good faith on a written statement under this Section shall not be civilly or criminally 
liable under any provisions of this Act for failure to obtain consent.
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Section 6.  Exceptions. 

Consent shall not be required under Section 4 or 5 of this Act if:

(a) The attending physician certifies in the patient’s medical record that a medical emer-
gency exists and there is insufficient time to obtain the required consent; or

(b) Consent is waived under Section 9.

Section 7.  Coercion Prohibited.

A parent, guardian, or any other person shall not coerce a minor to have an abortion performed. 
If a minor is denied financial support by the minor’s parents, guardian, or custodian due to the 
minor’s refusal to have an abortion performed, the minor shall be deemed emancipated for the 
purposes of eligibility for public-assistance benefits, except that such benefits may not be used 
to obtain an abortion.

Section 8.  Reports.

A monthly report indicating the number of consents obtained under this law, the number of 
times in which exceptions were made to the consent requirement under this Act, the type of ex-
ception, the minor’s age, and the number of prior pregnancies and prior abortions of the minor 
shall be filed with the [Department of Public Health] on forms prescribed by the Department. 
no patient names are to be used on the forms.  A compilation of the data reported shall be made 
by the Department on an annual basis and shall be available to the public.

Section 9.  Procedure for Judicial Waiver of Consent.

(a) the requirements and procedures under this Section are available to minors and incom-
petent persons whether or not they are residents of this state.

(b) the minor or incompetent person may petition any [circuit] court for a waiver of the 
consent requirement and may participate in proceedings on her own behalf. the petition shall 
include a statement that the complainant is pregnant and is unemancipated. the petition shall 
also include a statement that consent has not been waived and that the complainant wishes to 
abort without obtaining consent under this Act.  the court shall appoint a guardian ad litem for 
her. Any guardian ad litem appointed under this Act shall act to maintain the confidentiality of 
the proceedings.

[Drafter’s Note: Because of concern for confidentiality, unless a judicial decision or other state 
law requires it, it might be better to say: “The court may appoint a guardian ad litem for her.”]
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the [circuit] court shall advise her that she has a right to court-appointed counsel and shall pro-
vide her with counsel upon her request.

(c) Court proceedings under this Section shall be confidential and shall ensure the ano-
nymity of the minor or incompetent person.  All court proceedings under this Section shall be 
sealed. The minor or incompetent person shall have the right to file her petition in the [circuit] 
court using a pseudonym or using solely her initials.  All documents related to this petition shall 
be confidential and shall not be available to the public.  These proceedings shall be given prece-
dence over other pending matters to the extent necessary to ensure that the court reaches a deci-
sion promptly.  The court shall rule, and issue written findings of fact and conclusions of law, 
within 48 hours of the time that the petition was filed, except that the 48-hour limitation may be 
extended at the request of the minor or incompetent person.  If the court fails to rule within the 
48-hour period and an extension was not requested, then the petition shall be deemed to have 
been granted, and the consent requirement shall be waived.

(d) If the court finds, by clear and convincing evidence, that the minor is both sufficiently 
mature and well-informed to decide whether to have an abortion, the court shall issue an order 
authorizing the minor to consent to the performance or inducement of an abortion without the 
consent of a parent or guardian and the court shall execute the required forms.  If the court does 
not make the finding specified in this subparagraph or subparagraph (e) of this Section, it shall 
dismiss the petition.

(e) If the court finds, by clear and convincing evidence, that there is a pattern of physical, 
sexual, or emotional abuse of the complainant by one or both of her parents, her guardian, or 
her custodian, or that the notification of a parent or guardian is not in the best interest of the 
complainant, the court shall issue an order authorizing the minor to consent to the performance 
or inducement of an abortion without the consent of a parent or guardian.  If the court does not 
make the finding specified in this subparagraph or subparagraph (d) of this Section, it shall dis-
miss the petition.

(f) A court that conducts proceedings under this Section shall issue written and specific 
factual findings and legal conclusions supporting its decision and shall order that a confidential 
record of the evidence and the judge’s findings and conclusions be maintained.  At the hearing, 
the court shall hear evidence relating to the emotional development, maturity, intellect, and un-
derstanding of the minor.

(g) An expedited confidential appeal shall be available, as the Supreme Court provides by 
rule, to any minor or incompetent person to whom the [circuit] court denies a waiver of con-
sent.  An order authorizing an abortion without consent shall not be subject to appeal.

(h) No filing fees shall be required of any pregnant minor who petitions a court for a waiv-
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er of parental consent under this Act at either the trial or the appellate level. 

Section 10.  Appeal Procedure.

the Supreme Court is respectfully requested to establish rules to ensure that proceedings under 
this Act are handled in an expeditious and confidential manner and to satisfy the requirements 
of federal courts.

[Drafter’s Note: This Section should be drafted to comport with whatever procedure the State 
uses to establish appeals procedures. If the legislature has this authority, those procedures 
should be included in the legislation.]

Section 11.  Penalties.

(a) Any person who intentionally performs an abortion with knowledge that or with 
reckless disregard as to whether the person upon whom the abortion is to be performed is an 
unemancipated minor or an incompetent without obtaining the required consent is guilty of a 
[Insert appropriate class of felony or misdemeanor].  In this Section, “intentionally” is defined 
by Section [Insert section number] of the [State criminal penal code].

It is a defense to prosecution under this Act that the minor falsely represented her age or iden-
tity to the physician to be at least 18 years of age by displaying an apparently valid governmen-
tal record of identification such that a careful and prudent person under similar circumstances 
would have relied on the representation.  the defense does not apply if the physician is shown 
to have had independent knowledge of the minor’s actual age or identity or failed to use due 
diligence in determining the minor’s age or identity.  In this subparagraph, “defense” has the 
meaning and application assigned by Section [Insert section number] of the [State criminal pe-
nal code].

(b) Failure to obtain consent from person(s) from whom consent is required under this Act 
is prima facie evidence of failure to obtain consent and of interference with family relations 
in appropriate civil actions. Such prima facie evidence shall not apply to any issue other than 
failure to inform the parents or legal guardian and interference with family relations in appro-
priate civil actions. the civil action may be based on a claim that the act was a result of simple 
negligence, gross negligence, wantonness, willfulness, intention, or other legal standard of care. 
the law of this State shall not be construed to preclude the award of exemplary damages in any 
appropriate civil action relevant to violations of this Act.  nothing in this Act shall be construed 
to limit the common law rights of parents or legal guardians.

(c) Any person not authorized to provide consent under this Act who provides consent is 
guilty of a [Insert appropriate class of felony or misdemeanor].



Defending Life 2010

227

(d) Any person who coerces a minor to have an abortion is guilty of a [Insert appropriate 
class of felony or misdemeanor].

Section 12.  Construction.

(a) nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b) It is not the intention of this Act to make lawful an abortion that is currently unlawful

Section 13.  Severability. 

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 14.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members who sponsored 
or co-sponsored this Act, as a matter of right and in his or her official capacity, to intervene to 
defend this law in any case in which its constitutionality is challenged.

Section 15.  Effective Date.

this Act takes effect on [Insert date].
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PArenTAL nOTifiCATiOn Of ABOrTiOn ACT

HoUSe/SenAte BILL no. _____
By representatives/Senators __________________

Section 1.  Short Title.

This Act may be cited as the “Parental Notification of Abortion Act.”

Section 2. Legislative Findings and Purposes.

(a)  the [Legislature] of the State of [Insert name of State] finds that:

Immature minors often lack the ability to make fully informed choices that take (1) 
into account both immediate and long-range consequences.

the medical, emotional, and psychological consequences of abortion are some-(2) 
times serious and can be lasting, particularly when the patient is immature.

the capacity to become pregnant and the capacity for mature judgment con-(3) 
cerning the wisdom of an abortion are not necessarily related.

Parents ordinarily possess information essential to a physician’s exercise of his (4) 
or her best medical judgment concerning the child.

Parents who are aware that their minor daughter has had an abortion may better (5) 
ensure that she receives adequate medical attention after her abortion.

Parental consultation is usually desirable and in the best interests of the minor.(6) 

(b) the [Legislature]’s purpose in enacting this parental notice law is to further the impor-
tant and compelling State interests of:

Protecting minors against their own immaturity.(1) 

Fostering family unity and preserving the family as a viable social unit.(2) 

Protecting the constitutional rights of parents to rear children who are members (3) 
of their household.

reducing teenage pregnancy and unnecessary abortion.(4) 
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In light of the foregoing statements of purpose, allowing for judicial bypasses (5) 
of parental notification to be made only in exceptional or rare circumstances.

Section 3.  Definitions.

For purposes of this Act only:

(a) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child.  Such use, prescription, or means is not an 
abortion if done with the intent to:

Save the life or preserve the health of an unborn child;(1) 

remove a dead unborn child caused by spontaneous abortion; or(2) 

remove an ectopic pregnancy.(3) 

(b) “Actual notice” means the giving of notice directly, in person or by telephone.

(c) “Constructive notice” means notice by certified mail to the last known address of the 
parent or guardian with delivery deemed to have occurred 48 hours after the certified notice is 
mailed.

(d) “Coercion” means restraining or dominating the choice of a minor female by force, 
threat of force, or deprivation of food and shelter.

(e) “Department” means the Department of [Insert appropriate title] of the State of [In-
sert name of State].

(f) “Emancipated minor” means any person under eighteen (18) years of age who is or 
has been married or who has been legally emancipated.

(g) “Incompetent” means any person who has been adjudged a disabled person and has 
had a guardian appointed for her under the [State Probate Act or other appropriate State law].

(h) “Medical emergency” means a condition that, on the basis of the physician’s good-
faith clinical judgment, so complicates the medical condition of a pregnant woman as to neces-
sitate the immediate abortion of her pregnancy to avert her death or for which a delay will cre-
ate serious risk of substantial and irreversible impairment of a major bodily function.
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(i) “Neglect” means the failure of a parent or legal guardian to supply a child with nec-
essary food, clothing, shelter, or medical care when reasonably able to do so or the failure to 
protect a child from conditions or actions that imminently and seriously endanger the child’s 
physical or mental health when reasonably able to do so.

(j) “Physical abuse” means any physical injury intentionally inflicted by a parent or legal 
guardian on a child.

(k) “Physician,” “attending physician,” or “referring physician” means any person 
licensed to practice medicine in this State. the term includes medical doctors and doctors of 
osteopathy.

(l) “Sexual abuse” means any sexual conduct or sexual penetration as defined in [Insert 
citation(s) or other reference(s) to appropriate section(s) of the State criminal code or other ap-
propriate law(s)] and committed against a minor by an adult family member as defined in this 
Act or a family member as defined in [Insert citation(s) or other reference(s) to appropriate 
section of the State criminal code or other appropriate law(s)].

Section 4.  Notice of One Parent Required.

no person shall perform an abortion upon an unemancipated minor or upon an incompetent un-
less that person has given at least 48 hours actual notice to one parent or the legal guardian of 
the pregnant minor or incompetent of his or her intention to perform the abortion. the notice 
may be given by a referring physician.  the person who performs the abortion must receive 
the written statement of the referring physician certifying that the referring physician has given 
notice to the parent or legal guardian of the unemancipated minor or incompetent who is to re-
ceive the abortion.  If actual notice is not possible after a reasonable effort, the person or his or 
her agent must give 48 hours constructive notice.

Section 5.  Alternate Notification.

If the minor patient declares in a signed written statement that she is a victim of sexual abuse, 
neglect, or physical abuse by either of her parents or her legal guardian, then the attending phy-
sician shall give the notice required by this Act to a brother or sister of the minor who is over 
21 years of age, or to a stepparent or grandparent specified by the minor. The physician who 
intends to perform the abortion must certify in the patient’s medical record that he or she has 
received the written declaration of abuse or neglect. Any physician relying in good faith on a 
written statement under this Section shall not be civilly or criminally liable under any provi-
sions of this Act for failure to give notice.
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Section 6.  Exceptions. 

notice shall not be required under Section 4 or 5 of this Act if:

(a) The attending physician certifies in the patient’s medical record that a medical emer-
gency exists and there is insufficient time to provide the required notice; or

(b) notice is waived in writing by the person who is entitled to notice; or

(c) notice is waived under Section 9.

Section 7.  Coercion Prohibited.

A parent, legal guardian, or any other person shall not coerce a minor to have an abortion per-
formed. If a minor is denied financial support by the minor’s parents, legal guardian, or custo-
dian due to the minor’s refusal to have an abortion performed, the minor shall be deemed eman-
cipated for the purposes of eligibility for public-assistance benefits, except that such benefits 
may not be used to obtain an abortion.

Section 8.  Reports.

A monthly report indicating the number of notices issued under this law, the number of times in 
which exceptions were made to the notice requirement under this Act, the type of exception, the 
minor’s age, and the number of prior pregnancies and prior abortions of the minor shall be filed 
with the [Department of Public Health] on forms prescribed by the Department. no patient 
names are to be used on the forms.  A compilation of the data reported shall be made by the 
Department on an annual basis and shall be available to the public.

Section 9.  Procedure for Judicial Waiver of Notice.

(a) the requirements and procedures under this Section are available to minors and incom-
petent persons whether or not they are residents of this State.

(b) the minor or incompetent person may petition any [circuit] court for a waiver of the 
notice requirement and may participate in proceedings on her own behalf.  the petition shall 
include a statement that the complainant is pregnant and is unemancipated. the petition shall 
also include a statement that notice has not been waived and that the complainant wishes to 
abort without giving notice under this Act.  the court shall appoint a guardian ad litem for her.  
Any guardian ad litem appointed under this Act shall act to maintain the confidentiality of the 
proceedings.

[Drafter’s Note: Because of concern for confidentiality, unless a judicial decision or other state 
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law requires it, it might be better to say: “the court may appoint a guardian ad litem for her.”]

the [circuit] court shall advise her that she has a right to court-appointed counsel and shall pro-
vide her with counsel upon her request.

(c)       Court proceedings under this Section shall be confidential and shall ensure the ano-
nymity of the minor or incompetent person.  All court proceedings under this Section shall be 
sealed. The minor or incompetent person shall have the right to file her petition in the [circuit] 
court using a pseudonym or using solely her initials.  All documents related to this petition shall 
be confidential and shall not be available to the public. These proceedings shall be given prece-
dence over other pending matters to the extent necessary to ensure that the court reaches a deci-
sion promptly. The court shall rule, and issue written findings of fact and conclusions of law, 
within 48 hours of the time that the petition was filed, except that the 48-hour limitation may be 
extended at the request of the minor or incompetent person.  If the court fails to rule within the 
48-hour period and an extension was not requested, then the petition shall be deemed to have 
been granted, and the notice requirement shall be waived.

(d) If the court finds, by clear and convincing evidence, that the minor is both sufficiently 
mature and well-informed to decide whether to have an abortion, the court shall issue an order 
authorizing the minor to consent to the performance or inducement of an abortion without the 
notification of a parent or guardian and the court shall execute the required forms.  If the court 
does not make the finding specified in this subparagraph or subparagraph (e) of this Section, it 
shall dismiss the petition.

(e) If the court finds, by clear and convincing evidence, that there is a pattern of physical, 
sexual, or emotional abuse of the complainant by one or both of her parents, her guardian, or 
her custodian, or that the notification of a parent or guardian is not in the best interest of the 
complainant, the court shall issue an order authorizing the minor to consent to the performance 
or inducement of an abortion without the notification of a parent or guardian. If the court does 
not make the finding specified in this subparagraph or subparagraph (d) of this Section, it shall 
dismiss the petition.

(f) A court that conducts proceedings under this Section shall issue written and specific 
factual findings and legal conclusions supporting its decision and shall order that a confidential 
record of the evidence and the judge’s findings and conclusions be maintained. At the hearing, 
the court shall hear evidence relating to the emotional development, maturity, intellect, and un-
derstanding of the minor.

(g) An expedited confidential appeal shall be available, as the Supreme Court provides by 
rule, to any minor or incompetent person to whom the [circuit] court denies a waiver of notice. 
An order authorizing an abortion without notice shall not be subject to appeal.
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(h) No filing fees shall be required of any pregnant minor who petitions a court for a waiv-
er of parental notification under this Act at either the trial or the appellate level. 

Section 10.  Appeal Procedure.

the Supreme Court is respectfully requested to establish rules to ensure that proceedings under 
this Act are handled in an expeditious and confidential manner and to satisfy the requirements 
of federal courts.

[Drafter’s Note: This Section should be drafted to comport with whatever procedure the State 
uses to establish appeals procedures. If the legislature has this authority, those procedures 
should be included in the legislation.]

Section 11.  Penalties.

(a) Any person who intentionally performs an abortion with knowledge that or with reck-
less disregard as to whether the person upon whom the abortion is to be performed is an une-
mancipated minor or an incompetent without providing the required notice is guilty of a [Insert 
appropriate class of felony or misdemeanor].  In this Section, “intentionally” is defined by 
Section [Insert section number] of the [State criminal penal code].

It is a defense to prosecution under this Act that the minor falsely represented her age or iden-
tity to the physician to be at least 18 years of age by displaying an apparently valid governmen-
tal record of identification such that a careful and prudent person under similar circumstances 
would have relied on the representation.  the defense does not apply if the physician is shown 
to have had independent knowledge of the minor’s actual age or identity or failed to use due 
diligence in determining the minor’s age or identity.  In this subparagraph, “defense” has the 
meaning and application assigned by Section [Insert section number] of the [State criminal pe-
nal code].

(b) Failure to provide person(s) with the notice required under this Act is prima facie evi-
dence of failure to provide notice and of interference with family relations in appropriate civil 
actions. Such prima facie evidence shall not apply to any issue other than failure to inform the 
parents or legal guardian and interference with family relations in appropriate civil actions. the 
civil action may be based on a claim that the act was a result of simple negligence, gross negli-
gence, wantonness, willfulness, intention, or other legal standard of care. the law of this State 
shall not be construed to preclude the award of exemplary damages in any appropriate civil 
action relevant to violations of this Act. nothing in this Act shall be construed to limit the com-
mon law rights of parents or legal guardians.

(c) Any person not authorized to receive notice under this Act who signs a waiver of notice 
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under subsection (b) of Section 6 is guilty of a [Insert appropriate class of felony or misde-
meanor].

(d) Any person who coerces a minor to have an abortion is guilty of a [Insert appropriate 
class of felony or misdemeanor].

Section 12.  Construction.

(a) nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b) It is not the intention of this Act to make lawful an abortion that is currently unlawful.

Section 13.  Severability. 

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable here from and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 14.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members who sponsored 
or co-sponsored this Act, as a matter of right and in his or her official capacity, to intervene to 
defend this law in any case in which its constitutionality is challenged.

Section 15.  Effective Date.

this Act takes effect on [Insert date].
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ABOrTiOn PATienTS’ enHAnCeD SAfeTY ACT

[Drafter’s Note:  This model is based, in significant part, on a Missouri law still in litigation; 
therefore, lawmakers and policy groups should consult with AUL experts prior to introducing 
it in their state.  The best candidates for this legislation have an established record of enacting 
protective legislation, such as comprehensive informed consent requirements, parental consent, 
ultrasound requirements, and comprehensive and specifically-targeted abortion clinic regula-
tions.  Moreover, several issues will need to be considered carefully before introducing this leg-
islation, including whether or not the administration of abortifacients such as RU-486 will be 
covered or excluded.]

HoUSe/SenAte BILL no. ______
By representatives/Senators ____________

Section 1.  Title.

this Act may be known and cited as the “Abortion Patients’ enhanced Safety Act.”

Section 2.  Legislative Findings and Purposes.

the Legislature of the State of [(a) Insert name of State] finds that:

[(1) Insert percentage] of all abortions are performed in clinics devoted solely 
to providing abortions and family planning services.  most women who seek 
abortions at these facilities do not have any relationship with the physician who 
performs the abortion either before or after the procedure.  they do not return 
to the facility for post-surgical care.  In most instances, the woman’s only ac-
tual contact with the abortion provider occurs simultaneously with the abortion 
procedure, with little opportunity to ask questions about the procedure, poten-
tial complications, and proper follow-up care.

For most abortions, the woman arrives at the clinic on the day of the procedure, (2) 
has the procedure in a room within the clinic, and recovers under the care of 
clinic staff, all without a hospital admission.

“the medical, emotional, and psychological consequences of an abortion are (3) 
serious and can be lasting ….”  H.L. v. Matheson, 450 U.S. 398, 411 (1981).

Abortion is an invasive, surgical procedure that can lead to numerous and seri-(4) 
ous medical complications.  Potential complications for first trimester abortions 
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include, among others, bleeding, hemorrhage, infection, uterine perforation, 
blood clots, cervical tears, incomplete abortion (retained tissue), failure to actu-
ally terminate the pregnancy, free fluid in the abdomen, acute abdomen, missed 
ectopic pregnancies, cardiac arrest, sepsis, respiratory arrest, reactions to anes-
thesia, fertility problems, emotional problems, and even death.

The risks for second trimester abortions are greater than for first trimester (5) 
abortions.  the risk of hemorrhage, in particular, is greater, and the resultant 
complications may require a hysterectomy, other reparative surgery, or a blood 
transfusion.

the State of [(6) Insert name of State] has a legitimate concern for the public’s 
health and safety.  Williamson v. Lee Optical, 348 U.S. 483, 486 (1985).

the State of [(7) Insert name of State] “has legitimate interests from the out-
set of pregnancy in protecting the health of women.”  Planned Parenthood 
of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 847 (1992).  more 
specifically, the State of [Insert name of State] “has a legitimate concern 
with the health of women who undergo abortions.”  Akron v. Akron Ctr. for 
Reproductive Health, Inc., 462 U.S. 416, 428-29 (1983).

moreover, the State of [(8) Insert name of State] has “a legitimate interest in see-
ing to it that abortion, like any other medical procedure, is performed under 
circumstances that ensure maximum safety for the patient.”  Roe v. Wade, 410 
U.S. 113, 150 (1973).

Since the Supreme Court’s decision in (9) Roe v. Wade, courts have repeatedly 
recognized that for the purposes of regulation, abortion services are rationally 
distinct from other routine medical services, because of the “particular gravi-
tas of the moral, psychological, and familial aspects of the abortion decision.”  
Greenville Women’s Clinic v. Bryant, 222 F.3d 157, 173 (4th Cir. 2000), cert. 
denied, 531 U.S. 1191 (2001).

In adopting an array of regulations that treat abortion more seriously than other (10) 
medical procedures, the State of [Insert name of State] recognizes the impor-
tance of the abortion practice while permitting it to continue, as protected by 
the Supreme Court’s cases on the subject. Greenville Women’s Clinic v. Bryant, 
222 F.3d 157, 175 (4th Cir. 2000), cert. denied, 531 U.S. 1191 (2001).

An ambulatory surgical center (ASC) [(11) or other appropriate term as used in 
existing State statutes] is a healthcare facility that specializes in providing sur-
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gery services in an outpatient setting.  ASCs generally provide a cost-effective 
and convenient environment that may be less stressful than what many hospi-
tals offer. Particular ASCs may perform surgeries in a variety of specialties or 
dedicate their services to one specialty.

Patients who elect to have surgery in an ASC arrive on the day of the proce-(12) 
dure, have the surgery in an operating room, and recover under the care of the 
nursing staff, all without a hospital admission.

Based on the findings in subsection (a) of this Act, it is the purpose of this Act:(b) 

To define certain abortion clinics as “ambulatory surgical centers” [(1) or other 
appropriate term as used in existing State statutes] under the laws of this State, 
and to subject them to licensing and regulation as such.

to promote and enforce the highest standard for care and safety in facilities (2) 
performing abortions in this State.

to provide for the protection of public health through the establishment and (3) 
enforcement of a high standard of care and safety in abortion clinics.

to regulate the provision of abortion consistent with and to the extent permit-(4) 
ted by the decisions of the Supreme Court of the United States.

Section 3.  Definitions.  

As used in this Act only:  

(a) “Abortion” means the act of using or prescribing any instrument [,medicine, drug, or 
any other substance, device, or means] with the intent to terminate the clinically diagnosable 
pregnancy of a woman, with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child. Such use [,prescription, or means] is not an 
abortion if done with the intent to: 

 (1) Save the life or preserve the health of the unborn child;

 (2) remove a dead unborn child caused by spontaneous abortion; or

 (3) remove an ectopic pregnancy.

(b) “Abortion clinic” means a facility, other than an accredited hospital, in which five or 
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more first trimester abortions in any month or any second or third trimester abortions are per-
formed. 

(c) “Department” means the [Insert name of State department or agency that licenses and 
regulates ambulatory surgical centers or similar State-regulated entities] of the State of [Insert 
name of State].

Section 4.  Statutory Definition of “Ambulatory Surgical Center” [Or Other Appropriate 
Term] Modified to Include Certain Facilities Performing Abortions.

(a) the term “ambulatory surgical center” [or other appropriate term as used in existing 
State statutes, administrative rules, or other regulatory materials] as used in [Insert specific 
reference(s) to State statute(s), administrative rules, or other regulatory materials governing 
ambulatory surgical centers or similar State-regulated entities] shall include abortion clinics 
which do not provide services or other accommodations for abortion patients to stay more than 
twenty-three hours within the clinic.

(b) All ambulatory surgical centers [or other appropriate term as used in existing State 
statutes, administrative rules, or other regulatory materials] operating in this State, including 
abortion clinics, must meet the licensing and regulatory standards prescribed in [Insert specific 
reference(s) to State statute(s), administrative rules, or other regulatory materials providing 
licensing and regulatory standards for ambulatory surgical centers or similar State-regulated 
entities].

Section 5.  Criminal Penalties. 

Whoever operates an abortion clinic as defined in this Act without a valid ambulatory surgical 
center [or other appropriate term as used in existing State statute(s). administrative rules, or 
other regulatory materials] license issued by the Department is guilty of a [Insert appropriate 
felony or misdemeanor classification].

Section 6.  Civil Penalties and Fines.

(a) Any violation of this Act may be subject to a civil penalty or fine up to [Insert appro-
priate amount] imposed by the Department.

(b) each day of violation constitutes a separate violation for purposes of assessing civil 
penalties or fines.

(c) Both the Office of the Attorney General and the Office of the District Attorney [or oth-
er appropriate classification such as “County Attorney”] for the county in which the violation 
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occurred may institute a legal action to enforce collection of civil penalties or fines.

Section 7.  Injunctive Remedies.

In addition to any other penalty provided by law, whenever, in the judgment of the Director of 
the [Insert name of State department or agency that licenses and regulates ambulatory surgi-
cal centers or similar State-regulated entities], any person has engaged, or is about to engage, 
in any acts or practices which constitute, or will constitute, a violation of this Act, the Director 
shall make application to any court of competent jurisdiction for an order enjoining such acts 
and practices, and upon a showing by the Director that such person has engaged, or is about 
to engage, in any such acts or practices, an injunction, restraining order, or such other order as 
may be appropriate shall be granted by such court without bond.

Section 8.  Construction.

(a) nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b) It is not the intention of this Act to make lawful an abortion that is currently unlawful.

Section 9.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this Act or any portion thereof is challenged.

Section 10.  Severability.

If any provision, word, phrase, or clause of this Act or the application thereof to any person 
or circumstance is held invalid, such invalidity shall not affect the provisions, words, phrases, 
clauses, or applications of this Act which can be given effect without the invalid provision, 
word, phrase, clause, or application and to this end, the provisions, words, phrases, and clauses 
of this Act are declared severable.

Section 11.  Effective Date.

this Act takes effect on [Insert date].
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wOMen’S HeALTH PrOTeCTiOn ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators ____________

Section 1.  Title.

this Act may be known and cited as the “Women’s Health Protection Act.”

Section 2.  Legislative Findings and Purposes.

the [(a) Legislature] of the State of [Insert name of State] finds that:

[(1) Insert percentage] of all abortions are performed in clinics devoted solely 
to providing abortions and family planning services.  most women who seek 
abortions at these facilities do not have any relationship with the physician who 
performs the abortion either before or after the procedure.  they do not return 
to the facility for post-surgical care.  In most instances, the woman’s only ac-
tual contact with the abortion provider occurs simultaneously with the abortion 
procedure, with little opportunity to ask questions about the procedure, poten-
tial complications, and proper follow-up care.

“the medical, emotional, and psychological consequences of an abortion are (2) 
serious and can be lasting ….”  H.L. v. Matheson, 450 U.S. 398, 411 (1981).

“[t]he abortion decision … is more than a philosophic exercise.  Abortion is (3) 
a unique act.  It is an act fraught with consequences for others: for the woman 
who must live with the implications of her decision; for the spouse, family, 
and society which must confront the knowledge that these procedures exist, 
procedures some deem nothing short of an act of violence against innocent 
human life; and, depending on one’s beliefs, for the life or potential life that 
is aborted.” Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 
U.S. 833, 852 (1992).

Abortion is an invasive, surgical procedure that can lead to numerous and seri-(4) 
ous medical complications.  Potential complications for first trimester abortions 
include, among others, bleeding, hemorrhage, infection, uterine perforation, 
blood clots, cervical tears, incomplete abortion (retained tissue), failure to actu-
ally terminate the pregnancy, free fluid in the abdomen, acute abdomen, missed 
ectopic pregnancies, cardiac arrest, sepsis, respiratory arrest, reactions to anes-
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thesia, fertility problems, emotional problems, and even death.

The risks for second trimester abortions are greater than for first trimester (5) 
abortions.  the risk of hemorrhage, in particular, is greater, and the resultant 
complications may require a hysterectomy, other reparative surgery, or a blood 
transfusion.

the State of [(6) Insert name of State] has a legitimate concern for the public’s 
health and safety.  Williamson v. Lee Optical, 348 U.S. 483, 486 (1985).

the State of [(7) Insert name of State] “has legitimate interests from the outset 
of pregnancy in protecting the health of women.”  Planned Parenthood of 
Southeastern Pennsylvania v. Casey, 505 U.S. 833, 847 (1992).

More specifically, the State of [(8) Insert name of State] “has a legitimate concern 
with the health of women who undergo abortions.”  Akron v. Akron Ctr. for 
Reproductive Health, Inc., 462 U.S. 416, 428-29 (1983).

the State of [(9) Insert name of State] has “a legitimate interest in seeing to it that 
abortion, like any other medical procedure, is performed under circumstances 
that ensure maximum safety for the patient.”  Roe v. Wade, 410 U.S. 113, 150 
(1973).

Since the Supreme Court’s decision in (10) Roe v. Wade, courts have recognized 
that for the purposes of regulation, abortion services are rationally distinct from 
other routine medical services, because of the “particular gravitas of the moral, 
psychological, and familial aspects of the abortion decision.”  Greenville 
Women’s Clinic v. Bryant, 222 F.3d 157, 173 (4th Cir. 2000), cert. denied, 531 
U.S. 1191 (2001).

In adopting an array of regulations that treat abortion more seriously than other (11) 
medical procedures, the State of [Insert name of State] recognizes the impor-
tance of the abortion practice while yet permitting it to continue, as protected 
by the Supreme Court’s cases on the subject. Greenville Women’s Clinic v. 
Bryant, 222 F.3d 157, 175 (4th Cir. 2000), cert. denied, 531 U.S. 1191 (2001).

Based on the findings in Subsection (a) of this Act, it is the purpose of this Act to:(b) 

to regulate abortion consistent with and to the extent permitted by the deci-(1) 
sions of the Supreme Court of the United States.
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to provide for the protection of public health through the development, estab-(2) 
lishment, and enforcement of standards of care in abortion clinics.

Section 3.  Definitions.  

As used in this Act only:  

(a) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child. Such use, prescription, or means is not an 
abortion if done with the intent to: 

 (1) Save the life or preserve the health of the unborn child;

 (2) remove a dead unborn child caused by spontaneous abortion; or

 (3) remove an ectopic pregnancy.

(b) “Abortion clinic” means a facility, other than an accredited hospital, in which five or 
more first trimester abortions in any month or any second or third trimester abortions are per-
formed. 

(c) “Born-alive,” with respect to a member of the species homo sapiens, means the com-
plete expulsion or extraction from his or her mother of that member, at any stage of develop-
ment, who after such expulsion or extraction breathes or has a beating heart, pulsation of the 
umbilical cord, or definite movement of voluntary muscles, regardless of whether the umbilical 
cord has been cut, and regardless of whether the expulsion or extraction occurs as a result of 
natural or induced labor, cesarean section, or induced abortion.

(d) “Conception” and “fertilization” each mean the fusion of the human spermatozoon 
with a human ovum.

(e) “Department” means the [Insert name of state health department or other appropriate 
agency].

(f) “Director” means the Director of the [Insert name of state health department or other 
appropriate agency].

(g) “Gestation” means the time that has elapsed since the first day of the woman’s last 
menstrual period.
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(h) “Licensee” means an individual, a partnership, an association, a limited liability com-
pany, or a corporation authorized by the [Insert name of state health department or other ap-
propriate agency] to operate an abortion clinic.

(i) “Physician” means a person licensed to practice medicine in the State of [Insert name 
of State].  this term includes medical doctors and doctors of osteopathy.

Section 4.  Licensure requirements.

(a) Beginning on [Insert effective date], all abortion clinics shall be licensed by the [Insert 
name of State health department or other appropriate agency].  Any existing abortion clinic as 
defined by this Act shall make application for license within 90 days.

(b) An application for a license shall be made to the Department on forms provided by it 
and shall contain such information as the Department reasonably requires, which may include 
affirmative evidence of ability to comply with such reasonable standards, rules, and regulations 
as are lawfully prescribed hereunder.  Additional information required by the Department shall 
be supplied on supplemental forms as needed.

(c) Following receipt of an application for license, the Department shall issue a license if 
the applicant and the facility meet the requirements established by this Act and the minimum 
standards, rules, and regulations adopted in pursuance thereof, for a period of one year.

(d) A temporary or provisional license may be issued to an abortion clinic for a period of 
six months in cases where sufficient compliance with minimum standards, rules, and regula-
tions require an extension of time, if a disapproval has not been received from any other state or 
local agency otherwise authorized to inspect such facilities.  the failure to comply must not be 
detrimental to the health and safety of the public.

(e) A license shall apply only to the location and licensee stated on the application and 
such license, once issued, shall not be transferable from one place to another or from one li-
censee to another.  If the location of the facility is changed, the license shall be automatically 
revoked.  A new application form shall be completed prior to all license renewals.

(f) An application for a license or renewal to operate an abortion clinic shall be accompa-
nied by a fee of [Insert appropriate amount], which is hereby levied as the license fee for op-
eration of an abortion clinic for a period of one year.  the fees herein levied and collected shall 
be paid into the general fund.

(g) each license issued hereunder shall be for a period of one year from the date of is-
suance unless sooner revoked, shall be on a form prescribed by the Department, and may be 
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renewed from year to year upon application and payment of the license fee as in the case of 
procurement of the original license. 

(h) the Department may deny, suspend, revoke, or refuse to renew a license in any case 
in which it finds that there has been a substantial failure of the applicant or licensee to comply 
with the requirements of this Act or the minimum standards, administrative rules, and regula-
tions adopted by the Department pursuant to this Act.  In such case, the Department shall fur-
nish the person, applicant, or licensee 30 days notice specifying reasons for the action.

(i) Any person, applicant, or licensee who feels aggrieved by the action of the Department 
in denying, suspending, revoking, or refusing to renew a license may appeal the Department’s 
action in accordance with the delay, notice, and other procedures established [Insert reference 
to agency/administrative appeal procedures within Department].

(j) Any person, applicant, or licensee aggrieved by the action of the appellate board may, 
within 30 days after notification of such action, appeal suspensively to the [Insert name of 
court].  A record of all proceedings before the appellate board shall be made and kept on file 
with the board.  The board shall transmit a certified copy of the record to the [Name of court].  
the [Name of court] shall try the appeal de novo.

Section 5.  Inspections and Investigations.

(a) the Department shall establish policies and procedures for conducting pre-licensure 
and re-licensure inspections of abortion clinics.  Prior to issuing or reissuing a license, the De-
partment shall conduct an onsite inspection to ensure compliance with the minimum standards, 
administrative rules, and regulations promulgated by the Department under the authority of this 
Act.

(b) the Department shall also establish policies and procedures for conducting inspections 
and investigations pursuant to complaints received by the Department and made against any 
abortion clinic.  the Department shall receive, record, and dispose of complaints in accordance 
with the established policies and procedures.

Section 6.  Minimum standards, administrative rules, and regulations for abortion clinics.

the Department shall establish minimum standards, administrative rules, and regulations for 
the licensing and operation of abortion clinics.  Such minimum standards, administrative rules, 
and regulations become effective upon approval by the Director of [Insert name of State health 
department or other appropriate agency].
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Section 7.  Administrative rules for abortion clinics. 

(a) the Director shall adopt rules for an abortion clinic’s physical facilities. At a minimum 
these rules shall prescribe standards for: 

Adequate private space that is specifically designated for interviewing, coun-(1) 
seling, and medical evaluations.

Dressing rooms for staff and patients.(2) 

Appropriate lavatory areas.(3) 

Areas for pre-procedure hand washing.(4) 

Private procedure rooms.(5) 

Adequate lighting and ventilation for abortion procedures. (6) 

Surgical or gynecologic examination tables and other fixed equipment.(7) 

Post-procedure recovery rooms that are supervised, staffed, and equipped to (8) 
meet the patients’ needs.

emergency exits to accommodate a stretcher or gurney.(9) 

Areas for cleaning and sterilizing instruments.(10) 

Adequate areas for the secure storage of medical records and necessary equip-(11) 
ment and supplies. 

the display in the abortion clinic, in a place that is conspicuous to all patients, (12) 
of the clinic’s current license issued by the Department. 

(b) the Director shall adopt rules to prescribe abortion clinic supplies and equipment stan-
dards, including supplies and equipment that are required to be immediately available for use or 
in an emergency. At a minimum these rules shall: 

Prescribe required equipment and supplies, including medications, required for (1) 
the conduct, in an appropriate fashion, of any abortion procedure that the medi-
cal staff of the clinic anticipates performing and for monitoring the progress of 
each patient throughout the procedure and recovery period.
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require that the number or amount of equipment and supplies at the clinic is (2) 
adequate at all times to assure sufficient quantities of clean and sterilized du-
rable equipment and supplies to meet the needs of each patient. 

Prescribe required equipment, supplies, and medications that shall be available (3) 
and ready for immediate use in an emergency and requirements for written pro-
tocols and procedures to be followed by staff in an emergency, such as the loss 
of electrical power. 

Prescribe required equipment and supplies for required laboratory tests and re-(4) 
quirements for protocols to calibrate and maintain laboratory equipment at the 
abortion clinic or operated by clinic staff. 

require ultrasound equipment in those facilities that provide abortions after 12 (5) 
weeks’ gestation.

require that all equipment is safe for the patient and the staff, meets applicable (6) 
federal standards, and is checked annually to ensure safety and appropriate 
calibration. 

(c) the Director shall adopt rules relating to abortion clinic personnel. At a minimum these 
rules shall require that: 

the abortion clinic designate a medical director of the abortion clinic who is (1) 
licensed to practice medicine and surgery in the State of [Insert name of State].

Physicians performing surgery are licensed to practice medicine and surgery in (2) 
the State of [Insert name of State], demonstrate competence in the procedure 
involved and are acceptable to the medical director of the abortion clinic.

A physician with admitting privileges at an accredited hospital in this state is (3) 
available. 

If a physician is not present, a registered nurse, nurse practitioner, licensed (4) 
practical nurse, or physician’s assistant is present and remains at the clinic 
when abortions are performed to provide post-operative monitoring and care 
until each patient who had an abortion that day is discharged. 

Surgical assistants [(5) or other appropriate classification of healthcare provider] 
receive training in counseling, patient advocacy, and the specific responsibili-
ties of the services the surgical assistants [or other appropriate classification of 
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healthcare provider] provide.

Volunteers receive training in the specific responsibilities of the services the (6) 
volunteers provide, including counseling and patient advocacy as provided 
in the rules adopted by the Director for different types of volunteers based on 
their responsibilities.

(d) the Director shall adopt rules relating to the medical screening and evaluation of each 
abortion clinic patient. At a minimum these rules shall require: 

A medical history including the following: (1) 

reported allergies to medications, antiseptic solutions, or latex. a. 

obstetric and gynecologic history. b. 

Past surgeries. c. 

A physical examination including a bimanual examination estimating uterine (2) 
size and palpation of the adnexa. 

the appropriate laboratory tests including: (3) 

For an abortion in which an ultrasound examination is not performed be-a. 
fore the abortion procedure, urine or blood tests for pregnancy performed 
before the abortion procedure. 

A test for anemia. b. 

rh typing, unless reliable written documentation of blood type is available. c. 

other tests as indicated from the physical examination. d. 

An ultrasound evaluation for all patients who elect to have an abortion after (4) 
12 weeks’ gestation. the rules shall require that if a person who is not a physi-
cian performs an ultrasound examination, that person shall have documented 
evidence that the person completed a course in the operation of ultrasound 
equipment as prescribed in rule. the physician or other healthcare professional 
shall review, at the request of the patient, the ultrasound evaluation results with 
the patient before the abortion procedure is performed, including the probable 
gestational age of the fetus.
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that the physician is responsible for estimating the gestational age of the fetus (5) 
based on the ultrasound examination and obstetric standards in keeping with 
established standards of care regarding the estimation of fetal age as defined in 
rule and shall write the estimate in the patient’s medical history. the physician 
shall keep original prints of each ultrasound examination of a patient in the pa-
tient’s medical history file.

(e)  the Director shall adopt rules relating to the abortion procedure. At a minimum these 
rules shall require:

that medical personnel is available to all patients throughout the abortion pro-(1) 
cedure. 

Standards for the safe conduct of abortion procedures that conform to obstetric (2) 
standards in keeping with established standards of care regarding the estima-
tion of fetal age as defined in rule. 

Appropriate use of local anesthesia, analgesia, and sedation if ordered by the (3) 
physician. 

the use of appropriate precautions, such as the establishment of intravenous (4) 
access at least for patients undergoing second or third trimester abortions. 

The use of appropriate monitoring of the vital signs and other defined signs and (5) 
markers of the patient’s status throughout the abortion procedure and during 
the recovery period until the patient’s condition is deemed to be stable in the 
recovery room. 

(f) the Director shall adopt rules that prescribe minimum recovery room standards.  At a 
minimum these rules shall require that: 

Immediate post-procedure care consists of observation in a supervised recovery (1) 
room for as long as the patient’s condition warrants.

the clinic arrange hospitalization if any complication beyond the management (2) 
capability of the staff occurs or is suspected.

A licensed healthcare professional who is trained in the management of the (3) 
recovery area and is capable of providing basic cardiopulmonary resuscitation 
and related emergency procedures remains on the premises of the abortion 
clinic until all patients are discharged.
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A physician with admitting privileges at an accredited hospital in this state (4) 
remains on the premises of the abortion clinic until all patients are stable and 
are ready to leave the recovery room and to facilitate the transfer of emergency 
cases if hospitalization of the patient or a child born alive is necessary. A physi-
cian shall sign the discharge order and be readily accessible and available until 
the last patient is discharged.

A physician discusses rho(d) immune globulin with each patient for whom it (5) 
is indicated and assures it is offered to the patient in the immediate post-oper-
ative period or that it will be available to her within 72 hours after completion 
of the abortion procedure. If the patient refuses, a refusal form approved by 
the Department shall be signed by the patient and a witness and included in the 
medical record.

Written instructions with regard to post-abortion coitus, signs of possible prob-(6) 
lems, and general aftercare are given to each patient. each patient shall have 
specific instructions regarding access to medical care for complications, includ-
ing a telephone number to call for medical emergencies.

There is a specified minimum length of time that a patient remains in the re-(7) 
covery room by type of abortion procedure and duration of gestation. 

the physician assures that a licensed healthcare professional from the abortion (8) 
clinic makes a good faith effort to contact the patient by telephone, with the pa-
tient’s consent, within 24 hours after surgery to assess the patient’s recovery.

equipment and services are located in the recovery room to provide appropri-(9) 
ate emergency resuscitative and life support procedures pending the transfer of 
the patient or a child born alive to the hospital. 

(g) the Director shall adopt rules that prescribe standards for follow-up care.  At a mini-
mum these rules shall require that: 

A post-abortion medical visit is offered and, if requested, scheduled for two to (1) 
three weeks after the abortion, including a medical examination and a review 
of the results of all laboratory tests.

A urine pregnancy test is obtained at the time of the follow-up visit to rule out (2) 
continuing pregnancy. If a continuing pregnancy is suspected, the patient shall 
be evaluated and a physician who performs abortions shall be consulted. 

(h) the Director shall adopt rules to prescribe minimum abortion clinic incident reporting.  
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At a minimum these rules shall require that:

the abortion clinic records each incident resulting in a patient’s or a child (1) 
born-alive’s serious injury occurring at an abortion clinic and shall report them 
in writing to the Department within 10 days after the incident. For the purposes 
of this paragraph, “serious injury” means an injury that occurs at an abortion 
clinic and that creates a serious risk of substantial impairment of a major body 
organ.

If a patient’s death occurs, other than a fetal death properly reported pursuant (2) 
to law, the abortion clinic reports it to the Department not later than the next 
Department work day. 

Incident reports are filed with the Department and appropriate professional (3) 
regulatory boards. 

(i) The Department shall not release personally identifiable patient or physician informa-
tion.

(j) the rules adopted by the Director pursuant to this Act do not limit the ability of a phy-
sician or other healthcare professional to advise a patient on any health issue. 

(k) the provisions of this Act and the rules and regulations adopted pursuant hereto shall 
be in addition to any other laws, rules, and regulations which are applicable to facilities defined 
as “abortion clinics” under this Act.

Section 8.  Criminal Penalties. 

(a) Whoever operates an abortion clinic as defined in this Act without a valid license is-
sued by the Department is [Insert appropriate misdemeanor classification].

(b) Any person who intentionally, knowingly, or recklessly violates this Act or any rules 
and regulations adopted under this Act is guilty of [Insert appropriate misdemeanor classifica-
tion].

Section 9.  Civil Penalties and Fines.

(a) Any violation of this Act or any rules and regulations adopted under this Act may be 
subject to a civil penalty or fine up to [Insert appropriate amount] imposed by the [Insert name 
of State health department or other appropriate agency].
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(b) each day of violation constitutes a separate violation for purposes of assessing civil 
penalties or fines.

(c) In deciding whether and to what extent to impose fines, the Department shall consider 
the following factors:

Gravity of the violation including the probability that death or serious physical (1) 
harm to a patient or individual will result or has resulted;

Size of the population at risk as a consequence of the violation;(2) 

Severity and scope of the actual or potential harm;(3) 

extent to which the provisions of the applicable statutes or regulations were (4) 
violated;

Any indications of good faith exercised by licensee;(5) 

the duration, frequency, and relevance of any previous violations committed (6) 
by the licensee; and

Financial benefit to the licensee of committing or continuing the violation.(7) 

(d) Both the Office of the Attorney General and the Office of the District Attorney [or oth-
er appropriate classification such as “County Attorney”] for the county in which the violation 
occurred may institute a legal action to enforce collection of civil penalties or fines.

Section 10.  Injunctive Remedies.

In addition to any other penalty provided by law, whenever in the judgment of the Director of 
the [Insert name of State health department or other appropriate agency], any person has en-
gaged, or is about to engage, in any acts or practices which constitute, or will constitute, a vio-
lation of this Act, or any rule or regulation adopted under the provision of this Act, the Director 
shall make application to any court of competent jurisdiction for an order enjoining such acts 
and practices, and upon a showing by the Director that such person has engaged, or is about 
to engage, in any such acts or practices, an injunction, restraining order, or such other order as 
may be appropriate shall be granted by such court without bond.

Section 11.  Construction.

(a) nothing in this Act shall be construed as creating or recognizing a right to abortion.
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(b) It is not the intention of this Act to make lawful an abortion that is currently unlawful.

Section 12.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this Act or any portion thereof is challenged.

Section 13.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 14.  Effective Date.

this Act takes effect on [Insert date].
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ABOrTiOn COMPLiCATiOn rePOrTing ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators ____________

Section 1.  Title.

this Act may be known and cited as the “Abortion Complication reporting Act.”

Section 2.  Legislative Findings and Purposes.

(a) the [Legislature] of the State of [Insert name of State] finds:

the State “has legitimate interests from the outset of pregnancy in protecting (1) 
the health of women.” Planned Parenthood of Southeastern Pennsylvania v. 
Casey, 505 U.S. 833, 847 (1992).

Specifically, the State “has a legitimate concern with the health of women who (2) 
undergo abortions.” Akron v. Akron Ctr. for Reproductive Health, Inc. 462 U.S. 
416, 428-29 (1983).

Abortion is an invasive, surgical procedure that can cause severe physical and (3) 
psychological short- and long-term complications for the woman, including 
but not limited to: uterine perforation, cervical perforation, infection, bleed-
ing, hemorrhage, blood clots, failure to actually terminate the pregnancy, in-
complete abortion (retained tissue), pelvic inflammatory disease, endometritis, 
missed ectopic pregnancy, cardiac arrest, respiratory arrest, renal failure, meta-
bolic disorder, shock, embolism, coma, placenta previa in subsequent pregnan-
cies, preterm delivery in subsequent pregnancies, free fluid in the abdomen, 
adverse reactions to anesthesia and other drugs, and psychological or emotional 
complications such as depression, anxiety, and sleeping disorders.

To facilitate reliable scientific studies and research on the safety and efficacy of (4) 
abortion, it is essential the medical and public health communities have access 
to accurate information on the abortion procedure and complications resulting 
from abortion.

Abortion “record keeping and reporting provisions that are reasonably directed (5) 
to the preservation of maternal health and that properly respect a patient’s con-
fidentiality and privacy are permissible.” Planned Parenthood v. Danforth, 428 
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U.S. 80 at 52, 79-81 (1976).

Abortion and complication reporting provisions do not impose an undue bur-(6) 
den on a woman’s right to choose whether or not to terminate a pregnancy. 
“the collection of information with respect to actual patients is a vital element 
of medical research, and so it cannot be said that the requirements serve no 
purpose other than to make abortions more difficult.” Planned Parenthood v. 
Casey, 505 U.S. 833 at 900-901 (1992).

to promote its interest in maternal health and life, the State of [(7) Insert name of 
State] maintains an interest in:

Collecting information on all complications from all abortions performed a. 
in the state; and 

Compiling statistical reports based on abortion complication information b. 
collected pursuant to this Act for future scientific studies and public health 
research.

Since the Supreme Court’s decision in (8) Roe v. Wade, courts have recognized 
that for the purposes of regulation, abortion services are  rationally distinct 
from other routine medical services, because of the “particular gravitas of the 
moral, psychological, and familial aspects of the abortion decision.” Greenville 
Women’s Clinic v. Bryant, 222 F.3d 157, 173 (4th Cir. 2000), cert. denied, 531 
U.S. 1191 (2001).

(b) Based on the findings in subsection (a) of this Act, it is the purpose of this Act to 
promote maternal health and life, the health and safety of minors, the protection of parental 
rights, and the protection of born human life, by adding to the sum of medical and public health 
knowledge through the compilation of relevant data on all complications and maternal deaths 
resulting from abortion in the State of [Insert name of State].

Section 3.  Definitions.

For the purposes of this Act only:

(a) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child. Such use, prescription, or means is not an 
abortion if done with the intent to: 
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Save the life or preserve the health of the unborn child,(1) 

remove a dead unborn child caused by spontaneous abortion, or(2) 

remove an ectopic pregnancy.(3) 

(b) “Complication” means any adverse physical or psychological condition arising from 
the performance of an abortion, which includes but is not limited to: uterine perforation, cervi-
cal perforation, infection, bleeding, hemorrhage, blood clots, failure to actually terminate the 
pregnancy, incomplete abortion (retained tissue), pelvic inflammatory disease, endometritis, 
missed ectopic pregnancy, cardiac arrest, respiratory arrest, renal failure, metabolic disorder, 
shock, embolism, coma, placenta previa in subsequent pregnancies, preterm delivery in subse-
quent pregnancies, free fluid in the abdomen, adverse reactions to anesthesia and other drugs; 
any psychological or emotional complications such as depression, anxiety, and sleeping dis-
orders; and any other “adverse event” as defined by the Food and Drug Administration (FDA) 
criteria given in the medwatch reporting System. 

(c) “Department” means the Department of [Insert title] of the State of [Insert name of 
State].

(d) “Facility” means any public or private hospital, clinic, center, medical school, medical 
training institution, healthcare facility, physician’s office, infirmary, dispensary, ambulatory sur-
gical center, or other institution or location wherein medical care is provided to any person. 

(e) “Hospital” means any institution licensed as a hospital pursuant to the law of this 
State. 

(f) “Physician” means any person licensed to practice medicine in this State. the term in-
cludes medical doctors and doctors of osteopathy.

(g) “Pregnant” or “pregnancy” means that female reproductive condition of having an 
unborn child in the mother’s [woman’s] uterus.

Section 4.  Abortion Complication Reporting.

(a) A facility shall file a written report with the Department regarding each patient who 
comes under the facility’s care and reports any complication, requires medical treatment, or 
suffers death that the attending physician or facility staff has reason to believe is a primary, sec-
ondary, or tertiary result of an abortion.  

(b) these reports shall be submitted within 30 days of the discharge or death of the patient 
treated for the complication.
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(c) the Department shall summarize aggregate data from the reports required under this 
Act and submit the data to the Centers for Disease Control and Prevention (CDC) for the pur-
pose of inclusion in the annual Vital Statistics report.  the aggregated data shall also be made 
independently available to the public by the Department in a downloadable format.

(d) the Department shall develop and distribute or make available online in a download-
able format a standardized form for the report required under Section 4(a) of this Act.

(e) the Department shall communicate this reporting requirement to all medical profes-
sional organizations, licensed physicians, hospitals, emergency rooms, abortion facilities, De-
partment of Health clinics, and ambulatory surgical facilities operating in the state.

(f) the report required under this Section shall not contain:

the name of the woman; (1) 

Common identifiers, such as her social security number or motor vehicle op-(2) 
erator’s license number; or

Other information or identifiers that would make it possible to identify in any (3) 
manner or under any circumstances an individual who has obtained or seeks to 
obtain an abortion.

(g) Neither the Department, any other state department, agency, or office, nor any employ-
ees thereof shall compare data concerning abortions or abortion complications maintained in an 
electronic or other information system file with data in any another electronic or other informa-
tion system that could result in identifying in any manner or under any circumstances an indi-
vidual obtaining or seeking to obtain an abortion.

(h) Statistical information that may reveal the identity of a woman obtaining or seeking 
to obtain an abortion shall not be maintained by the Department or any other state department, 
agency, or office.

(i) the Department or an employee of the Department shall not disclose to a person or en-
tity outside the Department the reports or the contents of the reports required under this Act in 
a manner or fashion as to permit the person or entity to whom the report is disclosed to identify 
in any way or under any circumstances the person who is the subject of the report.

(j) Disclosure of confidential identifying information in violation of this Act shall consti-
tute a [Insert appropriate felony or misdemeanor classification] which, upon conviction, shall 
be punished by [Insert penalty].
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Section 5.  Reporting Requirements.

each report of death or medical treatment for complications following abortion required under 
Section 4 of this Act shall contain at minimum the following information:

(a) the age and race of the patient;

(b) the characteristics of the patient, including residency status, county of residence, mari-
tal status, education, number of previous pregnancies, number of miscarriages, number of still-
births, number of living children, and number of previous abortions;

(c) the date the abortion was performed, the reason for the abortion if known, and the 
method used if known;

(d) the type of facility where the abortion was performed;

(e) The specific complication(s) that led to the treatment, including, but not limited to, 
failure to actually terminate the pregnancy, missed ectopic pregnancy, uterine perforation, cer-
vical perforation, incomplete abortion (retained tissue), bleeding, infection, hemorrhage, blood 
clots, cardiac arrest, respiratory arrest, pelvic inflammatory disease, damage to pelvic organs, 
endometritis, renal failure, metabolic disorder, shock, embolism, free fluid in the abdomen, 
acute abdomen, adverse reaction to anesthesia or other drugs, hemolytic reaction due to the ad-
ministration of ABo-incompatible blood or blood products, hypoglycemia where onset occurs 
while patient is being cared for in the abortion facility, physical injury associated with therapy 
performed in the abortion facility, coma, death, and psychological or emotional complications 
including but not limited to depression, anxiety, and sleep disorders; and

(f) The amount billed to cover the treatment of the specific complication(s), including 
whether the treatment was billed to medicaid, insurance, private pay, or other method. this 
should include charges for any physician, hospital, emergency room, prescription or other 
drugs, laboratory tests, and any other costs for the treatment rendered.

Section 6.  Penalties.

the following penalties shall apply to violations of this Act: 

(a) Any person required under this Act to file a report, keep any records, or supply any in-
formation, who willfully fails to file such report, keep such records, or supply such information 
at the time or times required by law or regulation, is guilty of unprofessional conduct, and his 
or her license for the practice of medicine [and surgery] shall be subject to suspension or revo-
cation in accordance with procedures provided under the [State Medical Practice Act or other 
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appropriate statute].

(b) Any person who willfully delivers or discloses to the Department any report, record or 
information known by him or her to be false is guilty of a [Insert appropriate misdemeanor or 
felony classification].

(c) Any person who willfully discloses any information obtained from reports filed pursu-
ant to this Act, other than the disclosure authorized by the Act or otherwise authorized by law, 
is guilty of a [Insert appropriate misdemeanor or felony classification].

(d) In addition to the above penalties, any person, organization, or facility who willfully 
violates any of the provisions of this Act requiring reporting shall upon conviction:

For the first time, have its license suspended for a period of six months.(1) 

For the second time, have its license suspended for a period of one year.(2) 

For the third time, have its license revoked.(3) 

Section 7.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.

Section 8.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 9.  Effective Date.

this Act takes effect on [Insert date].
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CHiLD PrOTeCTiOn ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators ____________

Section 1.  Short Title.

this Act may be cited as the “[Insert name of State] Child Protection Act.”

Section 2.  Legislative Findings and Purposes.

(a) the [Legislature] finds that:

Children are increasingly being preyed upon, victimized, and coerced into il-(1) 
legal sexual relationships by adults.

[(2) Insert name of State] law requires caretakers, healthcare facilities, healthcare 
providers, teachers, and other specified individuals to report suspected inci-
dents of sexual crimes against children.  [Insert references to appropriate State 
statute(s)].

However, many of these suspected criminal acts go unreported and perpetrators (3) 
are not investigated or prosecuted.

[(4) Insert name of State] may better prevent future sexual crimes against children 
by investigating, prosecuting, incarcerating, and treating those who prey upon 
and victimize children.

to prevent future and continuing sexual crimes against children, all crimes of (5) 
this nature must be reported to state investigators and state agencies that are 
specifically-trained and equipped to professionally, thoroughly, and compas-
sionately investigate cases of suspected crimes against children, relieving man-
datory reporters of this responsibility.

the physical, emotional, developmental, and psychological impact of sexual (6) 
crimes on child victims can be severe and long-lasting.

The societal costs of these crimes are also significant and affect the entire (7) 
populace.
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the collection, maintenance, and preservation of evidence—including forensic (8) 
tissue samples—furthers [Insert name of State]’s interest in protecting children 
from sexual crimes and provides the State with the tools necessary for success-
ful investigations and prosecutions.

Parents and guardians have both the right and responsibility to be involved in (9) 
medical treatment decisions involving their child/children and no one has the 
right to knowingly or willfully impede or circumvent this right.

there are documented cases of individuals other than a parent or guardian (10) 
aiding, abetting, and assisting minor girls to procure abortions without their 
parents or guardians’ knowledge, consent, or involvement.  this includes trans-
porting children across state lines to avoid parental involvement requirements 
in the child’s home state.

Such actions violate both the sanctity of the familial relationship and [(11) Insert 
name of State]’s parental involvement law for abortion.

(b) the [Legislature]’s purposes in enacting the [Child Protection Act] are to further the 
important and compelling state interests of:

Protecting children from sexually-predatory adults;(1) 

ensuring that adults who are involved in illegal sexual relationships or contact (2) 
with children are reported, investigated, and, when warranted, prosecuted;

relieving medical professionals and other mandatory reporters of suspected (3) 
sexual crimes against children from any responsibility to personally investi-
gate the allegation or suspicion.  mandatory reporters must simply report al-
legations, suspicions, and pertinent facts.  trained law enforcement or social 
services personnel will then be responsible for any investigation and for the 
ultimate disposition of the allegation or case;

reducing the physical, emotional, developmental, and psychological impact of (4) 
sexual crimes on child victims;

reducing the societal and economic burden on the populace that results from (5) 
sexual crimes against children;

Providing law enforcement officials with the tools and evidence necessary to (6) 
investigate and prosecute child predators; and
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Protecting and respecting the right of parents and guardians to be involved in (7) 
the medical decisions and treatment of their child/children and preventing any-
one from knowingly or willfully subverting or circumventing those rights.

Section 3.  Definitions.

For the purposes of this Act:

“(a) Abuse” means the involvement of a child in any sexual act with a parent or another 
adult; any sexual activity involving a child under the age of 12; the aiding or tolera-
tion of a parent or caretaker of the child’s sexual involvement with any other adult; the 
child’s involvement in pornographic displays; or any other involvement of a child in 
sexual activity constituting a crime under the laws of this State.  [Drafter’s Note:  De-
pending on the specific provisions and prohibitions of the State’s criminal code, more 
definitive exclusion of sexual acts or conduct between two (consenting) children may be 
appropriate in light of recent federal court decisions.  Please consult AUL for specific 
drafting assistance.]

“(b) Adult” means one who has attained the age [of 18 or the legal age of majority in this 
state].

“(c) Caretaker” means any person legally obligated to provide or secure adequate care 
for the child, including a parent, guardian, tutor, legal custodian, foster home parent, or 
anyone else providing the child with a residence.

“(d) Child” or “children” means anyone under the age of 18 or, if appropriate, state’s age 
of consent for sexual activity].

“(e) Child pornography” means visual depiction of a child engaged in actual or simulated 
sexual intercourse, deviate sexual intercourse, bestiality, masturbation, sadomasochistic 
abuse, or lewd exhibition of the genitals.

“(f) Coercion” means restraining or dominating the choice of a child by force, threat of 
force, or deprivation of food and shelter.

“(g) Mandatory reporter” means any of the following individuals performing their oc-
cupational duties:

(1) “Health practitioner” means any individual who provides healthcare services, 
including a physician, surgeon, physical therapist, psychiatrist, psychologist, 
medical resident, medical intern, hospital staff member, licensed nurse, nurse’s 
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aid, any emergency medical technician, paramedic, and any employee, staff 
member, or volunteer at a reproductive healthcare facility.

“(2) Member of the clergy” means any priest, rabbi, duly-ordained deacon, or 
minister, except that he or she is not required to report a confidential commu-
nication that is protected as a function of the church, but must then encourage 
that person to come forward and report the allegations to the proper authorities.

“(3) Teaching or child care provider” means anyone who provides training and 
supervision of a child, including any public or private school teacher, teacher’s 
aide, public or private school principal, public or private school staff member, 
social worker, probation officer, foster home parent, group home or other child 
care institutional staff member, personnel of residential home facilities, a li-
censed or unlicensed day care provider, or any individual who provides such 
services to a child.

 (4) Police officers or law enforcement officials.

“(5) Commercial film and photographic print processor” is any person who 
develops exposed photographic film into negatives, slides, or prints, or who 
makes prints from negatives or slides for compensation.

“(6) Physician” means any person licensed to practice medicine in this State. the 
term includes medical doctors and doctors of osteopathy.

“(7) Reproductive healthcare facility” means any office, clinic, or any other 
facility that provides abortions, abortion counseling, abortion referrals, contra-
ceptives, contraceptive counseling, sex education, or gynecological care and 
services.

(h) For the purposes of this Act only, “abortion” means the act of using or prescribing any 
instrument, medicine, drug, or any other substance, device, or means with the intent to termi-
nate the clinically diagnosable pregnancy of a woman with knowledge that the termination by 
those means will with reasonable likelihood cause the death of the unborn child. Such use, pre-
scription, or means is not an abortion if done with the intent to:

(1) Save the life or preserve the health of an unborn child;

(2) remove a dead unborn child caused by spontaneous abortion; or

(3) remove an ectopic pregnancy.
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(i) “Sexual abuse” means any sexual conduct, sexual contact, or sexual penetration as 
defined in [Insert appropriate reference(s) to State criminal code provision(s)] and committed 
against a child by an adult or involving a child under the age of 12.

Section 4.  Mandatory Reporter Requirements.

A mandatory reporter must report every instance of alleged or suspected abuse, sexual abuse, 
or sexual crimes against a child as defined by [Insert appropriate reference(s) to State criminal 
code provision(s)].  the mandatory reporter may not use his or her discretion in deciding what 
cases should or should not be reported to the appropriate law enforcement or designated state 
agencies.

Section 5.  Mandatory Reporting Procedure.

If a mandatory reporter has cause to believe that a child has been abused, sexually abused, or 
has been the victim of a sexual crime as defined in [Insert appropriate reference(s) to State 
criminal code provision(s)], the mandatory reporter shall make a report no later than the 48th 
hour after such abuse, sexual abuse, or crime has been brought to his or her attention or he or 
she suspects such abuse, sexual abuse, or crime.  A mandatory reporter may not delegate the 
responsibility to report such abuse, sexual abuse, or crime to any other person but must person-
ally make the report.  the mandatory reporter must make a report to [Designate appropriate 
local or State law enforcement agency and/or other State agencies].

Section 6.  Contents of the Report.

the person making the report must identify the name and address of the child as well as the 
name and address of the person(s) who is responsible for the care or custody of the child.  the 
person making the report must also file any pertinent information he or she may have relating to 
the alleged or suspected abuse, sexual abuse, or sexual crime.

Section 7.  Failure to Report.

Any mandatory reporter who has reason to believe that a child’s physical or mental health or 
welfare has been adversely affected because of abuse, sexual abuse, or a sexual crime and does 
not report such abuse, sexual abuse, or sexual crime as provided by this Act shall be subject to 
[Insert reference to appropriate civil remedy, fine, or other penalty].

Section 8.  Maintenance of Forensic Samples from Abortions Performed in Cases Involv-
ing Suspected Sexual Crime Against a Child.

(a) Any physician who performs an abortion on a child who is less than 14 years of age 
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at the time of the abortion procedure shall preserve, in accordance with rules and regulations 
adopted by the [State Attorney General or other appropriate law enforcement agency charged 
with the collection and preservation of evidence] pursuant to this Act, fetal tissue extracted dur-
ing such abortion. the physician shall submit such tissue to the [Insert name of proper State 
agency such as State Department of Public Safety, Bureau of Investigation, or to the State 
Crime Laboratory].

(b) the [State Attorney General or other appropriate law enforcement agency charged or 
familiar with the forensic collection and preservation of evidence] shall adopt rules and regula-
tions prescribing:

(1) the amount and type of fetal tissue to be preserved and submitted by a 
 physician pursuant to this Section;

(2) Procedures for the proper preservation of such tissue for the purpose of 
 DnA testing and examination;

(3) Procedures for documenting the chain of custody of such tissue for use as 
 evidence;

(4) Procedures for proper disposal of fetal tissue preserved pursuant to this 
 Section;

(5) A uniform reporting instrument mandated to be utilized by physicians 
 when submitting fetal tissue under this Section which shall include the

name and address of the physician submitting the fetal tissue and the name 
and complete address of residence of the parent or legal guardian of the
child upon whom the abortion was performed; and

(6) Procedures for communication with law enforcement agencies regarding 
 evidence and information obtained pursuant to this Section.

(c) Failure of a physician to comply with any provision of this Section or any rule or regu-
lation adopted thereunder:

Shall constitute unprofessional conduct for the purposes of [(1) Insert appropriate 
statutory reference]; and

Is a [(2) Insert appropriate criminal offense classification] and a [Insert appropri-
ate higher classification of offense] upon a second or subsequent conviction.
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Section 9.  Prohibition on Intentionally Causing, Aiding, Abetting, or Assisting Child to 
Obtain an Abortion Without Parental [Consent or Notification].

(a) no person shall intentionally cause, aid, or assist a child to obtain an abortion without 
the [consent or notification required by (insert reference to State parental involvement for abor-
tion law)].

(b) A person who violates subsection (a) of this Section shall be civilly liable to the child 
and to the person or persons required to [give the consent/receive notice under (insert reference 
to state parental involvement for abortion law)]. A court may award damages to the person or 
persons adversely affected by a violation of subsection (a) of this Section, including compen-
sation for emotional injury without the need for personal presence at the act or event, and the 
court may further award attorneys’ fees, litigation costs, and punitive damages. Any adult who 
engages in or consents to another person engaging in a sex act with a child in violation of the 
provisions of [Insert appropriate reference(s) to criminal penal code provision(s)], which re-
sults in the child’s pregnancy, shall not be awarded damages under this Section.

(c) It shall not be a defense to a claim brought under this Section that the abortion was per-
formed or induced pursuant to consent to the abortion given in a manner that is otherwise law-
ful in the state or place where the abortion was performed or induced.

(d) An unemancipated child does not have capacity to consent to any action in violation of 
this Section.

(e) A court of competent jurisdiction may enjoin conduct that would be in violation of this 
Section upon petition by the Attorney General, a prosecuting or district attorney, or any person 
adversely affected or who reasonably may be adversely affected by such conduct, upon a show-
ing that such conduct:

(1) Is reasonably anticipated to occur in the future; or

 (2) Has occurred in the past, whether with the same child or others, and that it 
is not unreasonable to expect that such conduct will be repeated.

Section 10.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.
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Section 11.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as to give it the maximum effect permitted by 
law, unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 12.  Effective Date.

this Act takes effect on [Insert date].
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ABOrTiOn-inDUCing DrUgS SAfeTY ACT

HoUSe/SenAte BILL no. ________
By representatives/Senators ______________

Section 1.  Title.

this Act may be known and cited as the “Abortion-Inducing Drugs Safety Act.”

Section 2.  Legislative Findings and Purposes.

(a) the [Legislature] of the State of [Insert State] finds that:

the Food and Drug Administration (FDA) approved the drug mifepristone as (1) 
an abortion-inducing drug with a specific gestation, dosage, and administration 
protocol.

As tested and approved by the FDA, and as outlined in the drug label, an abor-(2) 
tion by mifepristone consists of three oral doses of 200 mg of mifepristone, fol-
lowed by a single oral dose of .4 mg misopristol, (more commonly known as 
the “rU-486 regime”) through 49 days LmP (a gestational measurement using 
the first day of the woman’s “last menstrual period” as a marker).

As tested and approved by the FDA, and as outlined in the drug label, the (3) 
aforementioned treatment requires three office visits by the patient, and the 
dosages may only be administered in a clinic, medical office, or hospital under 
supervision of a physician.  

Specifically, on Day One, three 200 mg tablets are taken in a single oral dose; (4) 
on Day three, the patient returns and, unless an abortion has occurred and is 
confirmed, the patient takes two 200 Ag (400 Ag) tablets of misoprostol orally.  
On Day 14, the patient is to return for a follow-up visit in order to confirm that 
a complete termination of pregnancy has occurred.  

Court testimony by Planned Parenthood and other physicians demonstrates (5) 
that physicians routinely fail to follow the mifepristone protocol as tested and 
approved by the FDA, and as outlined in the drug label.  See e.g., Planned Par-
enthood Cincinnati Region v. Taft, 459 F. Supp. 2d 626 (S.D. oh. 2006).

Specifically, Planned Parenthood and other physicians are administering a (6) 
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single oral dose of 200 mg of mifepristone, followed by a single vaginal dose 
of .8 mg misopristol, through 63 days LmP, without medical supervision, and 
without follow-up care.  See e.g., Planned Parenthood Cincinnati Region, 459 
F. Supp. 2d at 630n.7.

The use of mifepristone presents significant medical risks to women, including (7) 
but not limited to C. sordellii bacterial infection, septic shock, toxic shock syn-
drome, adult respiratory distress syndrome from sepsis, Escheria coli sepsis, 
group B Streptococcus septicemia, disseminated intravascular coagulopathy 
(DIC) with heptic and renal failure, severe pelvic infection, and massive hem-
orrhage.

“off-label” use of mifepristone can be deadly.  As of September 2007, at least (8) 
eight American women had died from mifepristone abortions.  

medical studies have indicated that 1 to 2 out of every 1,000 women who un-(9) 
dergo drug-induced abortions will require emergency blood transfusion for 
massive hemorrhage.  the FDA has reported that at least 116 women have 
required blood transfusions for massive bleeding after drug-induced abortions, 
with at least 54 losing more than half of their blood volume.

the absence of proper follow-up care after drug-induced abortions has resulted (10) 
in at least 17 women having undetected ectopic pregnancies, 11 of which re-
sulted in ectopic rupture.

these dangerous risks demand strict adherence to the FDA-approved protocol (11) 
outlined above.

(b) Based on the findings in subsection (a) of this Section, it is the purpose of this Act to:

Protect women from the dangerous and potentially deadly off-label use of (1) 
abortion-inducing drugs, such as mifepristone.

ensure that physicians abide by the protocol tested and approved by the FDA (2) 
for such abortion-inducing drugs, as outlined in the drug labels.

Section 3.  Definitions.

(a) “Abortion-inducing drug” means a medicine, drug, or any other substance prescribed 
or dispensed with the intent of terminating the clinically diagnosable pregnancy of a woman, 
with knowledge that the termination will with reasonable likelihood cause the death of the un-
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born child.

(b) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman, with knowledge that the termination by those means will with reason-
able likelihood cause the death of the unborn child.  Such use, prescription, or means is not an 
abortion if done with the intent to:

Save the life or preserve the health of an unborn child;(1) 

remove a dead unborn child caused by spontaneous abortion; or(2) 

remove an ectopic pregnancy.(3) 

(c) “Department” means the Department of [Insert appropriate title] of the State of [In-
sert State].

(d) “Drug label” means the pamphlet accompanying an abortion-inducing drug which 
outlines the protocol tested and authorized by the FDA and agreed upon by the drug company 
applying for FDA authorization of that drug.  Also known as “final printing labeling instruc-
tions,” it is the FDA document which delineates how a drug is to be used according to the FDA 
approval.

(e) “LMP” or “gestational age” means the time that has elapsed since the first day of the 
woman’s last menstrual period.

(f) “Mifepristone” means the specific abortion-inducing drug regimen also known as RU-
486.

(g) “Physician” means any person licensed to practice medicine in this State.  the term 
includes medical doctors and doctors of osteopathy.

(h) “Pregnant” or “pregnancy” means that female reproductive condition of having an 
unborn child in the mother’s [woman’s] uterus.

(i) “Unborn child” means the offspring of human beings from conception until birth.

Section 4.  Unlawful Distribution of Abortion-Inducing Drug

(a) It shall be unlawful to knowingly give, sell, dispense, administer, otherwise provide, 
or prescribe any abortion-inducing drug to a pregnant woman for the purpose of inducing an 
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abortion in that pregnant woman, or enabling another person to induce an abortion in a preg-
nant woman, unless the person who gives, sells, dispenses, administers, or otherwise provides 
or prescribes the abortion-inducing drug is a physician, and the provision or prescription of the 
abortion-inducing drug satisfies the protocol tested and authorized by the FDA and as outlined 
in the label for the abortion-inducing drug.

(b) every pregnant woman to whom a physician gives, sells, dispenses, administers, oth-
erwise provides, or prescribes any abortion-inducing drug shall be provided with a copy of the 
drug’s label.

(c) the physician giving, selling, dispensing, administering, otherwise providing, or pre-
scribing the abortion-inducing drug must have a signed contract with a physician who agrees to 
handle complications and be able to produce that signed contract on demand by the patient or 
by the Department.  every pregnant woman to whom a physician gives, sells, dispenses, admin-
isters, otherwise provides, or prescribes any abortion-inducing drug shall receive the name and 
phone number of the physician who will be handling emergencies, and the hospital at which 
any emergencies will be handled.  the physician who contracts to handle emergencies must 
have active admitting privileges and gynecological/surgical privileges at the hospital designated 
to handle any emergencies associated with the use or ingestion of the abortion-inducing drug.

Section 5.  Reporting.

If a physician provides an abortion-inducing drug to another for the purpose of inducing an 
abortion as authorized in Section 4 of this Act, and if the physician knows that the person who 
uses the abortion-inducing drug for the purpose of inducing an abortion experiences during or 
after the use an adverse event, the physician shall provide a written report of the serious event 
within 24 hours of the event to the FDA via the medwatch reporting System [and to the State 
Medical Board].

[The State Medical Board shall compile and retain all reports it receives under this Section.  All 
reports the board receives are public records open to inspection under [citation to or appropri-
ate reference to applicable State code section(s) regarding public records].  In no case shall the 
State Medical Board release to any person or entity the name or any other personal identifying 
information regarding a person who uses an abortion-inducing drug for the purpose of induc-
ing an abortion and who is the subject of a report the State Medical Board receives under this 
provision.]

An “adverse event” shall be defined for purposes of this Act according to the FDA criteria 
given in the medwatch reporting System.
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Section 6.  Criminal Penalties.

A person who intentionally, knowingly, or recklessly violates any provision of this Act is guilty 
of a [Insert appropriate class of felony or misdemeanor].  In this Section, “intentionally” is de-
fined by Section [Insert section number] of the [State Criminal Penal Code].

no criminal penalty may be assessed against the pregnant woman upon whom the drug-induced 
abortion is performed. 

Section 7.  Civil Penalties.

(a) In addition to whatever remedies are available under the common or statutory law of 
this State, failure to comply with the requirements of this Act shall:

Provide a basis for a civil malpractice action for actual and punitive damages.(1) 

Provide a basis for a professional disciplinary action under [(2) Medical Malprac-
tice Act].

Provide a basis for recovery for the woman’s survivors for the wrongful death (3) 
of the woman under the [Wrongful Death Act].

(b) no civil liability may be assessed against the pregnant woman upon whom the drug-
induced abortion is performed. 

(c) When requested, the court shall allow a woman to proceed using solely her initials or a 
pseudonym and may close any proceedings in the case and enter other protective orders to pre-
serve the privacy of the woman upon whom the abortion was performed.

(d) If judgment is rendered in favor of the plaintiff, the court shall also render judgment for 
a reasonable attorney’s fee in favor of the plaintiff against the defendant.

Section 8.  Construction.

(a) nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b) It is not the intention of this Act to make lawful an abortion that is currently unlawful.

Section 9.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
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or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.

Section 10.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 11.  Effective Date.

this Act takes effect on [Insert date].
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TiTLe x COnSiSTenCY AnD TrAnSPArenCY ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators ____________

[Drafter’s Note:  This Act may be introduced independently or, alternatively, as part of a state 
Appropriations Act or budgetary rider.]

Section 1.  Title.

this Act may be known and cited as the “title X Consistency and transparency Act.”

Section 2.  Legislative Findings and Purposes.

(a) the [Legislature] of the State of [Insert name] finds that:

the State of [(1) Insert name of State] voluntarily participates in several federal 
programs that provide funds for family planning services. Among these pro-
grams are title X of the “Public Health Service Act,” which provides project 
grants to public and private agencies for family planning services, and title XX 
of the “Social Security Act,” which provides block grants to the states for so-
cial services, including family planning.

The regulations for Title X specify that funds may not be used to finance abor-(2) 
tions or abortion-related activity.  Specifically, Title X provides that “none of 
the funds appropriated … shall be used in programs where abortion is a method 
of family planning.”  42 U.S.C. §300a-6.

title XX funds may not be used for the provision of medical care.  moreover, (3) 
any Title XX funds used to match Title X funds may not be used to finance 
abortions or abortion-related activity.

In addition to federal family planning funds, the State of [(4) Insert name of State] 
also provides state-originated funds under [Insert reference to any direct State 
subsidies, grants, or other allocations for family planning services, education, 
etc.] for family planning.

the [(5) Insert name of State] Department of Health [or other appropriate State 
department or agency] appropriates and distributes both federal and state funds 
for family planning services to [“family planning contractors” or other appro-
priate term].
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[(6) Insert reference(s) to applicable State law(s)] prohibits the use of public funds 
for elective abortion:  abortions performed in cases not involving rape, incest, 
or threats to the life of the mother [or insert specific exemption language from 
applicable State law].

Left unrestricted or unregulated, federal and state funds for family planning (7) 
services can, in some cases, effectively and indirectly subsidize contractors, in-
dividuals, organizations, or entities performing or inducing abortions, referring 
for abortions, or counseling in favor of abortions through shared administrative 
costs, overhead, employee salaries, rent, utilities, and various other expenses.

When a State appropriates public funds to establish a program it is entitled to (8) 
define the limits of that program. Rust v. Sullivan, 500 U.S. 173, 194 (1991).

the decision not to fund abortion places no governmental obstacle in the path (9) 
of a woman who chooses to terminate her pregnancy.  Rust v. Sullivan, 500 
U.S. 173, 201 (1991).

It is permissible for a State to engage in unequal subsidization of abortion and (10) 
other medical services to encourage alternative activity deemed in the public 
interest.  Rust v. Sullivan, 500 U.S. 173, 201 (1991).

requiring abortion-related activity to be completely separate from other activi-(11) 
ties that receive state funding in no way denies any right to engage in abortion-
related activities.  Rust v. Sullivan, 500 U.S. 173, 198 (1991).

(b) It is the intent of the [Legislature] that no federal family planning funds appropriated or 
dispersed by this State shall be used to pay the direct or indirect costs (including, but not lim-
ited to, administrative costs or expenses, overhead, employee salaries, rent, and telephone and 
other utilities) of abortion procedures, abortion referrals, or abortion counseling provided by 
[“family planning contractors” or other appropriate term] and that these activities are not to be 
subsidized, either directly or indirectly, by those funds.

(c) It is also the intent of the [Legislature] that no state family planning funds appropri-
ated or dispersed pursuant to [Insert reference(s) to specific State statute(s) regarding family 
planning funds and/or State family planning policies or programs], shall be appropriated to or 
distributed to individuals, organizations, entities, or affiliates of individuals, organizations, or 
entities that perform, induce, refer for, or counsel on behalf of elective abortions.

(d) the [Legislature]’s purpose in enacting this funding law is to ensure that family plan-
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ning funds are used for family planning services and not to subsidize, directly or indirectly, 
elective abortions.

(e) the [Legislature], through this Act, is not seeking to enact any impermissible prohibi-
tion upon the ability of family planning contractors [or other appropriate term] or other indi-
viduals, organizations, or entities to continue providing abortion services using their own funds 
and with no direct or indirect federal or state family planning funds.

(f) Further, with respect to federal family planning funds, the Legislature is not seeking to 
prohibit all contracting with contractors, individuals, organizations, or entities that may provide 
abortion services using other independent sources of funds.  For example under existing federal 
law, in order to receive family planning funds under title X, a family planning contractor may 
form and maintain completely separate and distinct affiliates (e.g., by dividing its operations 
into “family planning affiliates” and “abortion services affiliates”).  Planned Parenthood of 
Mid-Missouri & Eastern Kansas, Inc. v. Dempsey, 167 F.3d 458 (8th Circuit 1999) and Planned 
Parenthood v. Sanchez, 403 F.3d 324 (5th Circuit 2005).

(g) Finally, this Act is not directed at primary conduct of physicians or individual health-
care providers.

Section 3.  Definitions.

As used in this Act only:

(a) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with the knowledge that the termination by those means will with rea-
sonable likelihood cause the death of the unborn child.  Such use, prescription, or means is not 
an abortion if done with the intent to:

Save the life or preserve the health of an unborn child;(1) 

remove a dead unborn child caused by spontaneous abortion; or(2) 

remove an ectopic pregnancy.(3) 

Further, an “elective abortion” means an abortion performed for reasons other than rape, in-
cest, or threats to the life of the mother [or insert specific exemption language from State law].

(b) “Affiliate” means an organization that owns or controls, or is owned or controlled, in 
whole or in part, by the other; related by shareholdings or other means of control; or a subsid-
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iary, parent, or sibling corporation.

(c) “Associate” means enter into any written or oral contract or agreement with another 
contractor, individual, organization, or entity that provides, induces, refers for, or counsels on 
behalf of abortions; exert any degree of ownership of or control over another contractor, indi-
vidual, organization, or entity that provides, induces, refers for, or counsels on behalf of abor-
tions; or own, direct, or control shares in another contractor, individual, organization, or entity 
that provides, induces, refers for, or counsels on behalf of abortions.

(d) “Department” means the [Insert name of State] Department of Health [or insert name 
of responsible Department or agency].

(e) “Family planning contractor” and “contractor” mean an individual, organization, or 
entity that enters into a contract or agreement with the [Department of Health or other respon-
sible department or agency] to receive funds for and provide family planning services.

(f) “Family planning services” means a range of acceptable methods to prevent, delay, 
space, or otherwise time pregnancy, including natural family planning methods and infertility 
services.  Family planning services do not include abortion, abortion referrals, or counseling in 
favor of abortion.

(g) “Federal family planning funds” means any federal money appropriated or dispersed 
by any state official, branch, department, or agency, in whole or in part, for family planning 
services, including (but not limited to) funds under title X, title XX, or other federal money 
accepted by the state, in whole or in part, for family planning services.

(h) “State family planning funds” means funds dispersed under [Insert references to spe-
cific state statute(s) regarding State family planning funds or State family planning policies or 
programs].

Section 4.  Prohibitions on Use of Funds.

(a) no federal or state family planning funds shall be used by contractors of the Depart-
ment to pay the direct or indirect costs (including, but not limited to, administrative costs and 
expenses, overhead, employee salaries, rent, telephone and other utilities) of performing, induc-
ing, referring for, or counseling in favor of abortion procedures.

(b) no state family planning funds shall be granted, appropriated, or distributed to contrac-
tors or affiliates of contractors that perform, induce, refer for, or counsel in favor of elective 
abortions.
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Section 5.  Limited Waiver.

If the Department concludes that compliance with Subsection 4(b) would result in a significant 
reduction in family planning services in any public health region of the State, the Department 
may waive the requirements of Subsection 4(b) for the affected region to the extent necessary 
to avoid a significant reduction in family planning services to the region.  This waiver shall ex-
pire on [Insert appropriate year, date, or time period], and no waiver shall extend beyond that 
date.

Section 6.  Mandatory Certification of Compliance.

(a) A family planning contractor, individual, organization, or entity applying for federal 
family planning funds appropriated and distributed by the Department must certify in writing 
on forms provided by the Department that it will not, directly or indirectly, use the funds to per-
form, induce, refer for abortion, or counsel in favor of abortions.  recipients of federal family 
planning funds through the Department will annually submit a written certification of continued 
compliance.  Funds shall not be granted to any family planning contractor, individual, organiza-
tion, or entity until the required certification has been received.  

(b) A family planning contractor, individual, organization, or entity applying for state fam-
ily planning funds must certify in writing on forms provided by the Department that it will not 
perform, induce, refer for, or counsel in favor of elective abortions and will not associate with, 
contract with, or provide financial or other support to individuals, organizations, or entities 
performing, inducing, referring for, or counseling in favor of elective abortions.  recipients of 
state family planning funds through the Department will annually submit a written certification 
of continued compliance.  Funds shall not be granted to any family planning contractor, indi-
vidual, organization, or entity until required certification has been received.

(c) The Department shall include in its financial audit a review of the use of appropriated 
federal and state funds to ensure compliance with this Act.

Section 7.  Failure to Comply/Recoupment of Funds.

(a) A family planning contractor that receives any family planning funds and is found 
not to be in compliance with the requirements of this Act will be enjoined from receiving any 
future family planning funds and will be liable to return to the State the full amount of family 
planning funds received.

(b) Both the Office of the Attorney General and the Office of the District Attorney [or 
other appropriate designation such as “County Attorney”] for the county in which the violation 
occurred may institute a legal action to enforce recoupment, collection, or reimbursement of 
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family planning funds.

Section 8.  Penalties for Failure to Comply.

(a) In addition to any and all remedies available under the common or statutory law of this 
State, failure to comply with the requirements of this Act shall:

enjoin the family planning contractor, individual, organization, or entity from (1) 
eligibility to receive any future family planning funds; and

require the family planning contractor, individual, organization, or entity to (2) 
reimburse the State the full amount of family planning funds received through 
the Department.

(b) Any violation of this Act may subject the family planning contractor, individual, orga-
nization, or entity to a civil penalty or fine up to [Insert appropriate amount] imposed by the 
[Insert name of Department of Health or other appropriate state department or agency].

(c) Both the Office of the Attorney General and the Office of the District Attorney for the 
county in which the violation occurred may institute a legal action to enforce collection of civil 
penalties or fines.

Section 9.  Construction.

(a) nothing in this Act shall be construed as creating or recognizing a right to abortion.

(b) nothing in this Act shall be construed as creating or recognizing a right to funds for 
family planning services.

Section 10.  Right of Intervention.
 
the Legislature, by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.

Section 11.  Severability.

Any provision of the Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as to give it the maximum effect permitted by 
law, unless such holding shall be one of utter invalidity or unenforceability in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or the 
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application of such provision to other persons not similarly situated or to other, dissimilar cir-
cumstances.

Section 12.  Effective Date.

this Act takes effect on [Insert appropriate date].
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JOinT reSOLUTiOn HOnOring PregnAnCY CAre CenTerS

JoInt reSoLUtIon no. ______
By representatives/Senators ___________

WHEREAS, the life-affirming impact of pregnancy care centers on the women, men, children, 
and communities they serve is considerable and growing;

WHereAS, pregnancy care centers serve women in [Insert name of State] and across the Unit-
ed States with integrity and compassion;

WHereAS, more than 2,500 pregnancy care centers across the United States provide com-
prehensive care to women and men facing unplanned pregnancies, including resources to meet 
their physical, psychological, emotional, and spiritual needs;

WHEREAS, pregnancy care centers offer women free, confidential, and compassionate ser-
vices, including pregnancy tests, peer counseling, 24-hour telephone hotlines, childbirth and 
parenting classes, and referrals to community, healthcare, and other support services;

WHereAS, many medical pregnancy care centers offer ultrasounds and other medical ser-
vices;

WHereAS, many pregnancy care centers provide information on adoption and adoption refer-
rals to pregnant women;

WHereAS, pregnancy care centers encourage women to make positive life choices by equip-
ping them with complete and accurate information regarding their pregnancy options and the 
development of their unborn children;

WHEREAS, pregnancy care centers provide women with compassionate and confidential peer 
counseling in a nonjudgmental manner regardless of their pregnancy outcomes;

WHereAS, pregnancy care centers provide important support and resources for women who 
choose childbirth over abortion;

WHereAS, pregnancy care centers ensure that women are receiving prenatal information and 
services that lead to the birth of healthy infants;

WHereAS, many pregnancy care centers provide grief assistance for women and men who 
regret the loss of their children from past choices they have made;
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WHereAS, many pregnancy care centers work to prevent unplanned pregnancies by teaching 
effective abstinence education in public schools;

WHereAS, both federal and state governments are increasingly recognizing the valuable ser-
vices of pregnancy care centers through the designation of public funds for such organizations;

WHereAS, pregnancy care centers operate primarily through reliance on the voluntary dona-
tions and time of caring individuals who are committed to caring for the needs of women and 
promoting and protecting life. [; and]

[oPtIonAL (consider adding only in states where PCCs have been publically accused by a 
legislator, abortion-advocacy group, or another party of false advertising or other deceptive 
practices):  WHereAS, pregnancy care centers provide full disclosure, in both their advertise-
ments and direct contact with women, of the types of services they provide].

noW, tHereFore, Be It reSoLVeD BY tHe LeGISLAtUre oF tHe StAte oF [In-
sert name of State]:

Section 1. that the [Legislature] strongly supports pregnancy care centers in their unique, posi-
tive contributions to the individual lives of women, men, and babies—both born and unborn.

Section 2. that the [Legislature] commends the compassionate work of tens of thousands of 
volunteers and paid staff at pregnancy care centers in [Insert name of State] and across the 
United States.

Section 3. that the  [Legislature] strongly encourages the Congress of the United States and 
other federal and state government agencies to grant pregnancy care centers assistance for 
medical equipment and abstinence education in a manner that does not compromise the mission 
or religious integrity of these organizations.

Section 4. that the  [Legislature] disapproves of the actions of any national, state, or local 
groups attempting to prevent pregnancy care centers from effectively serving women and men 
facing unplanned pregnancies.

Section 5. that the Secretary of State of [Insert name of State] transmit a copy of this resolu-
tion to each pregnancy care center in [Insert name of State], to the Governor, to the President of 
the United States, and to the President of the Senate, and the Speaker of the House of represen-
tatives of the United States Congress.
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T

Legal recognition of 
Unborn & newly Born

eresa Keeler was eight months pregnant when she was beaten 
unconscious by her jealous ex-husband, robert Keeler, who told her 

during the attack that he was going to “stomp it out of her.” Later, at the 
hospital, Keeler delivered her daughter, who was stillborn and suffered from a 
fractured skull.  Prosecutors attempted to charge robert Keeler for the beating 
of his ex-wife and for the murder of her unborn daughter.  However, this was 
1969 and California did not yet have an unborn victims of violence law (i.e. 
fetal homicide statute).

the California Supreme Court ultimately dismissed the murder charge against 
robert Keeler, ruling that only someone who had been born-alive could 
be murdered, as the state criminal code then defined the offense.  Intense 
public pressure resulted in a change to the state’s homicide statute which now 
recognizes an unborn child as a potential victim.  It was this amended law that 
was used, in 2004, to successfully prosecute Scott Peterson for the murders of 
his wife, Laci Peterson, and their unborn son, Conner.  that case galvanized 
national attention on the need for these types of protective laws and led to the 
enactment of the federal “Unborn Victims of Violence Act.” 

As the pro-life movement focuses significant time and attention on protecting 
unborn children from abortion and laments existing constraints on its ability 
to provide full legal protection to the unborn in this context, it is often easy 
to forget there are many opportunities to protect and to provide legal recogni-
tion and protection for unborn and newly-born children (outside the context 
of abortion).  Among these opportunities are enacting state unborn victims 
of violence protections; permitting assailants to be prosecuted for nonfatal 
assaults on the unborn; providing a civil cause of action in the death of an un-
born child because of the negligence of a third party (such as a drunk driver); 
and requiring that infants who survive an abortion are given proper medical 
care and attention.

this Section outlines these opportunities to protect the unborn and newly born 
and provides resources for their enactment.
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Primer on Legal recognition of Unborn & 
newly Born
By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life

T he unimaginable grief and suffering en-
dured by Laci and Conner Peterson’s 

family was, largely due to their own coura-
geous advocacy, transformed into a blow for 
justice on behalf of unborn victims of crimi-
nal violence.  In April 2004, President Bush 
signed the “Unborn Victims of Violence Act”, 
more commonly known as “Laci and Conner’s 
Law,” and filled an important gap in federal 
law.  Federal prosecutors may now charge an 
assailant in the death of an unborn child when 
the death occurs on federal property, such as a 
military installations, or when the death stems 
from the commission of a federal crime. 

more importantly, Laci and Conner lived in 
a state (California) where prosecutors could 
press murder charges for the deaths of both this 
young mother and her unborn son.  thirty-six 
states carry such provisions in their criminal 
law, often referred to as “fetal homicide laws.”  
As for the remaining 14 states, Laci Peterson’s 
mother, Sharon rocha, has said it best, that 
they are in effect telling grieving families that 
“innocent victims [like Conner] are not really 
victims—indeed that they never existed at all.” 

Unborn victims of violence laws are just one ex-
ample of how states may establish the legal “per-
sonhood” of an unborn child, providing them 
with legal recognition and protection outside 
the context of abortion.  there are several more 
available under both criminal and civil law.

Issues

Fetal Homicide

In recent years, several high-profile cases from 
across the nation have highlighted the need for 
laws protecting unborn victims from criminal 
violence.  Currently, 36 states provide some 
degree of protection for unborn victims of ho-
micide.

Under common law,1 the killing of an unborn 
child was not considered a homicide unless 
the child was first born alive and then died as 
a result of a criminal prenatal act. this rule, 
called “the born-alive rule,” is still followed in 
a majority of states that have not enacted spe-
cial legislation to protect unborn children from 
criminal violence. thus, if someone shoots a 
pregnant woman, killing her child, he or she 
is not subject to criminal prosecution for the 
murder of the child unless the child is first born 
alive and then dies as a result of the injuries 
which the child sustained before birth. the 
purpose of the laws protecting unborn victims 
of homicide, also known as “fetal homicide 
laws,” is to overturn the common law born-
alive rule and criminalize conduct causing the 
death of an unborn child.  these laws are not 
directed at abortion which, under current con-
stitutional doctrine, is protected.

AUL has drafted the “Crimes Against the Un-
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born Child Act,” providing protection to the 
unborn (from conception) from fatal and non-
fatal criminal assaults.

Nonfatal Assaults on the Unborn

on occasion, the assailant’s attack does not 
result in the death of the unborn child, but in-
stead injures the child in utero (perhaps also 
resulting in a premature delivery).  In such in-
stances, 21 states permit the prosecution of the 
assailant for assault.

One-Victim Laws

A minority of jurisdictions—11 states—have 
enacted one-victim laws that permit prosecu-
tions and enhanced penalties in cases where a 
woman is assaulted and suffers a miscarriage, 
stillbirth, or “damage to [her] pregnancy.”  no-
tably, of these states, six do not have another 
law (such as a fetal homicide law) that recog-
nizes the unborn child as a second victim of 
the attack.2

Use of Force to Protect the Unborn

All 50 states permit the use of force (includ-
ing, when appropriate, deadly force) in speci-
fied circumstances: for self defense, in the de-
fense of others, or when a person reasonably 
believes force is being used or imminently will 
be used against them or someone else. In 2002, 
a michigan court examined the applicability of 
these affirmative defenses (to criminal liabil-
ity) to the use of force to protect the unborn.

In 1999, Jaclyn Kurr suffered a miscarriage af-
ter being physically attacked by her boyfriend, 
Antonio Pena. Jaclyn was more than 16 weeks 
pregnant with quadruplets when Pena punched 

her stomach multiple times during an argu-
ment. Jaclyn stabbed Pena in defense of her 
unborn children. Pena subsequently died, and 
Jaclyn was charged with and found guilty of 
manslaughter.  on appeal, the michigan Court 
of Appeals held that Jaclyn, as a pregnant 
woman, was justified in using force—in this 
case, deadly force—to protect the lives of her 
unborn children.3

this ruling brought attention to an area of law 
that had long been neglected. Applying the 
affirmative defense of “defense of others” to 
protect the unborn is a victory for women and 
children, and opens a new chapter in the fight 
to protect the lives of the unborn

In April 2009, oklahoma enacted AUL’s “Preg-
nant Woman’s Protection Act” that specifically 
provides that women may use force to protect 
their unborn children from criminal assaults.

Born-Alive Infant Protection

Jill Stanek, a nurse at Christ Hospital in oak 
Lawn, Illinois, held a tiny, 21-week-old baby 
boy in her hands.  He weighed about half a 
pound and was around ten inches long. “He 
was too weak to move very much, expend-
ing any energy he had trying to breathe,” Jill 
recalled.  the baby had survived an abortion 
and was going to be left alone in a filthy utility 
room because his parents did not want to hold 
him as he died, and the attending nurse was 
too busy to bother with him.  Jill intervened. 
“I could not stand the thought of this suffering 
child dying alone in the soiled utility room, so 
I cradled and rocked him for the 45 minutes 
that he lived,” she testified before the House 
of representatives.  “toward the end, he was 
so quiet, I couldn’t tell if he was alive unless I 
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held him up to the light to see if I could see his 
heart beating through his chest wall.”4

to her horror, Jill discovered that babies who 
were born alive as a result of failed abortions 
were routinely left alone to die on the cold 
metal countertop in the hospital’s utility room.5  
Distraught and filled with disbelief, Jill spoke 
out against the practice and was subsequently 
fired. 

Jill worked to have the hospital prosecuted 
for violating “Illinois Abortion Law of 1975,” 
which required physicians to provide medical 
care for born-alive infants.  However, then-
Illinois Attorney General Jim ryan found that 
there was “no basis for legal action.”6  Simi-
larly, the Office for Civil Rights at the U.S. 
Department of Health and Human Services 
wrote a letter to Jill stating that federal “civil 
rights laws do not cover abortions or the rights 
of newborns.”7

Undeterred, Jill took her story all the way to 
the U.S. House of representatives in 2001, 
where she testified in support of the “Federal 
Born-Alive Infants Protection Act” (BAIPA).

The Federal Born-Alive Infants Protection Act 
(BAIPA) of 2002
The federal BAIPA clarifies that, for the pur-
poses of “any Act of Congress, or any ruling, 
regulation, or interpretation of the various 
administrative bureaus and agencies of the 
United States,” the legal terms “person,” “hu-
man being,” “child” and “individual” include 
infants who are born alive at any stage of de-
velopment, including those born as a result of a 
failed abortion. Through this definition, the Act 
requires that infants who are born alive as a re-
sult of a failed abortion must be given immedi-

ate and complete medical care and attention.

on march 12, 2002, the federal BAIPA passed 
the House of representatives by a resounding 
voice vote.  Later, on June 19, 2002, it was ap-
proved by a 98-0 vote in the U.S. Senate. All 
Democrats were present for that vote, and all 
of them—including Senators Hillary Clinton, 
ted Kennedy, Barbara Boxer and John Ker-
ry—voted in favor of the bill. on the Senate 
floor, Sen. Boxer voiced her strong support for 
the bill, exclaiming, “Who would be more vul-
nerable than a newborn baby?”  She continued, 
stating that “all of our people deserve protec-
tion, from the very tiniest infant to the most 
elderly among us.”8

State Born-Alive Infant Protection Acts
Since its enactment, the federal BAIPA has 
been used as a model for similar state legisla-
tion.  Currently, the majority of the states have 
some form of a BAIPA. At least 24 states have 
laws creating a specific affirmative duty of 
physicians to provide medical care and treat-
ment to born-alive infants at any stage of de-
velopment, and at least 3 states require such 
care and treatment after viability.  one state 
protects born-alive infants at any stage of de-
velopment from “deliberate acts” undertaken 
by a physician that result in the death of the 
infant, but does not create a specific affirmative 
duty to provide care and treatment.

Like their federal counterpart, state BAIPAs 
specifically declare they do not implicate or 
infringe on the right to abortion.  For example, 
the Illinois BAIPA contains two “neutrality 
clauses”—one of which is identical to that in 
the federal BAIPA, and a second one which re-
inforces the point that Roe v. Wade and the right 
to abortion are not implicated or altered by the 
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BAIPA.  This second clause specifically states: 
“nothing in this Section shall be construed to 
affect existing federal or State law regarding 
abortions.”9

State BAIPAs are necessary for a several rea-
sons.  First, as a federal law, the federal BAIPA 
only applies in limited circumstances.  For ex-
ample, the federal BAIPA would only extend to 
those hospitals and employees operated by the 
federal government, or which receive federal 
funding; it would not prohibit private or state-
operated clinics and hospitals from denying 
care or medical attention to born-alive infants.  
Second, the states can enact state versions of 
the BAIPA that are more comprehensive and 
protective than the federal version.  Lastly, 
state versions of federal laws function as rein-
forcement mechanisms for their federal coun-
terpart.  the federal government has limited 
resources for law enforcement and prosecution 
so state BAIPAs will help ensure the intent and 
requirements of BAIPAs are enforced, and vio-
lators are prosecuted.

to assist states in enacting a BAIPA, AUL 
has drafted the “Born-Alive Infant Protection 
Act.”

Prevention and Treatment of Maternal Drug 
and Alcohol Abuse

In recent years, a number of states have passed 
laws providing protection for women and their 
children from the ravages of drug and alcohol 
abuse.  the intent of most of these laws is not 
to criminalize the mother’s use of drugs and/
or alcohol, but to provide, encourage, and, in 
some cases, mandate reporting and treatment.  
notably, 20 states fund special drug and alco-
hol treatment programs for pregnant women 

and newborns.

Civil Causes of Action for the Wrongful Death 
of an Unborn Child

By court decision or statute, 38 states allow 
a wrongful death (civil) cause of action for 
the death of an unborn child.10  of these, 29 
states allow a wrongful death suit if the child 
is viable; 9 states allow suits for a pre-viable 
unborn child; and 12 states still require a live 
birth, barring a cause of action for the death of 
the unborn child unless the child is born alive 
and dies thereafter.

to assist states in providing for this civil cause 
of action, AUL has drafted the “Unborn Wrong-
ful Death Act.”

Refusal to Recognize Wrongful Life or Wrong-
ful Birth Lawsuits

A number of states also refuse to recognize 
wrongful life or wrongful birth causes of ac-
tion.  Wrongful life is an “action…brought by 
or on behalf of the child…[who] alleges, be-
cause of the defendant’s negligence, his parents 
either decided to conceive him ignorant of the 
risk of an impairment or birth defect, or were 
deprived of information during gestation that 
would have prompted them to terminate the 
pregnancy.”11   Simply put, in a wrongful life 
action, a child is arguing that (1) the pregnancy 
should have been terminated; (2) that “but for 
the defendant’s negligence” the plaintiff would 
not have been born; and (3) the plaintiff’s life 
would have been better not lived.

meanwhile, wrongful birth is an “action 
brought by the parent of a child born with an 
impairment or birth defect.” the basic argu-
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ment made by the parent is that he/she would 
have aborted the child if he/she had known that 
the child would be disabled.12   Since the birth 
defect is naturally occurring, “[t]he parent al-
leges that the negligence of those charged with 
prenatal testing or genetic counseling deprived 
them of the right to make a timely decision 
regarding whether to terminate a pregnancy 
because of the likelihood their child would be 
born physically or mentally impaired.”13

Wrongful life and wrongful birth claims raise 
significant issues because the core argument 
attacks the sanctity of life of every human 
person—these claims assert that some lives are 
better off not lived, that the disabled are better 
off dead.14  to term children with disabilities 
“defective” and advocate for their elimination 
prior to birth is to dangerously re-classify the 
disabled as less human, to grant these citizens 
fewer rights, and to attribute a lower value to 
their lives and contributions to humanity. ”15

Currently, 29 states have either refused to rec-
ognize or limited a wrongful life action, while 
3 states expressly permit this controversial 
cause of action.

Unfortunately, wrongful birth causes of action 
have found significantly greater acceptance by 
state courts, legislatures, and the public.  thir-
ty-two states permit wrongful birth causes of 
action, while only eleven states expressly pro-
hibit such causes of action.

MYTHS & FACTS

Myth:  Laws extending legal recognition and 
protection to unborn children are unconstitu-
tional because they give legal status to an un-
born child and/or contradict the established 

tenets of Roe v. Wade.
Fact:  Despite numerous challenges, no law 
protecting unborn children outside the context 
of abortion have been struck down as unconsti-
tutional.  moreover, these laws do not directly 
implicate the right to choose an abortion.  For 
example, unborn victims of violence laws, also 
known as fetal homicide laws, specifically ex-
clude the performance of a legal abortion from 
potential criminal liability.  they also do not 
apply to conduct to which the mother of the 
unborn child (or her legal guardian) consents, 
such as medical treatment or an abortion. 

Myth:  Crimes that result in the death of or 
injury to an unborn child are merely offenses 
against the pregnant woman, with death or 
harm to the unborn child being an incidental or 
accidental consequence.  
Fact:  the failed effort by Senator Dianne 
Feinstein (D-CA) to gut “Laci and Conner’s 
Law” (by making assault on a pregnant woman 
an “enhanced offense” if her unborn child also 
dies) sought to perpetuate this view.  noth-
ing, in fact, could be further from the truth.  In 
many cases involving violence against preg-
nant women, the assailant attacks a pregnant 
woman with the intent of killing the unborn 
child by causing a miscarriage or stillbirth.  In 
some, the woman refused to have an abortion 
and the child’s father, rather than respecting 
her choice, reacts violently to end the preg-
nancy.  In these situations, women have been 
savagely beaten, pushed down flights of stairs, 
and suffered blows, stab wounds, and gunshots 
targeted to the abdomen.  Sometimes, this vio-
lence takes a less savage, but no less deadly 
turn.  For example, in 2002 an ohio physician 
whose pregnant girlfriend had refused to have 
an abortion spiked her drink with a prescrip-
tion drug known to cause miscarriage.
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Myth:  now that we have the federal “Unborn 
Victims of Violence Act,” there is no need to 
pass similar state protections.
Fact:  murder and assaults, except in limited 
circumstances, are typically state crimes.  the 
vast majority of the criminal prosecutions for 
homicide and assault take place in state courts, 
not in federal courts, so it is critical that each 
state protect the unborn from criminal vio-
lence.  Conversely, “Laci and Conner’s Law” 
only applies to federal crimes and federal juris-
dictions, such as military installations.  

thus, the biggest impact of “Laci and Conner’s 
Law” may be in its revisions to the Uniform 
Code of military Justice (UCmJ). military 
prosecutors can now pursue charges against 
military personnel stationed anywhere in the 
world if their actions cause the death of an un-
born child; previously, they were limited to fil-
ing such charges only in those states with laws 
protecting unborn victims of violence.  A case 
such as that of Airman Gregory L. roberts, 
who in 1996 savagely beat his pregnant wife, 
rupturing her uterus and killing their unborn 
daughter, resulted in manslaughter charges 
only because ohio, where he was stationed, 
had a fetal homicide law on its books. Had 
roberts been stationed in Colorado or north 
Carolina—states with a significant military 
presence, but no laws protecting an unborn 
child from violence—he could not have been 
charged with his daughter’s death and would 
have faced prosecution only for the assault on 
his wife.

Myth: there are no supposed adult abortion 
survivors.
Fact: there are many adult abortion survivors.  
For example, Gianna Jessen of California, born 
April 6, 1977, is a saline abortion survivor.  Gi-

anna’s biological mother had a third-trimester 
saline abortion at the age of 17.  After being 
burned alive for 18 hours in the womb from 
the saline solution, Gianna was born alive in 
a Los Angeles County abortion clinic.  the 
procedure left her with cerebral palsy, which 
led doctors to assert that she would never be 
able to hold up her head, sit up, crawl, or walk. 
However, Gianna began to walk with the assis-
tance of braces and a walker by the age of three 
and now runs marathons across the world.16

Myth: Pro-abortion advocates strongly oppose 
BAIPAs. 
Fact: not all pro-abortion advocates oppose 
BAIPAs. For example, the national Abortion 
rights Action League (nArAL) publicly sup-
ported the federal BAIPA, stating in a July 20, 
2000 press release that “nArAL does not op-
pose passage of the Born Alive Infants Protec-
tion Act” because the Act “is not targeted at 
Roe v. Wade or a woman’s right to choose.”17

Myth: the requirements of BAIPAs may put 
the mother’s life at risk in some circumstanc-
es. 
Fact: Physicians are not liable for denying a 
born-alive infant medical care and treatment if, 
in the physician’s reasonable judgment, such 
denial was necessary to protect the life of the 
mother. 

Endnotes
1 As distinguished from laws created by the enactments of legis-
latures, the common law comprises the body of those principles 
and rules of action, relating the government and security of per-
sons and property, that derive their authority solely from usages 
and customs of immemorial antiquity, or from the judgments and 
decrees of courts recognizing, affirming, and enforcing such us-
ages and customs.  the most common source of American com-
mon law is english common law.
2 these states are Arkansas, Colorado, Indiana, Iowa, Kansas, 
maine, michigan, mississippi, new Hampshire, new mexico, 
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and Wyoming.  Five states, Arkansas, Indiana, Kansas, michi-
gan, and mississippi, have so-called one-victim laws on the 
books, but also define certain offenses against the unborn child 
as “homicide.”
3 See State v. Kurr, 654 n.W.2d 651, 657 (mich. Ct. App. 
2002).
4 testimony of Jill Stanek during the hearing before the Subcom-
mittee on the Constitution on the Committee on the Judiciary, 
U.S. House of representatives, 107th Congress, on H.r. 2175 
(Born Alive Infant Protection Act), July 12, 2001, Serial no. 32, 
at 19.
5 Id.  one instance involved the failed abortion of a baby boy 
who was supposed to have spina bifida. What appeared on the 
ultrasound to be a mass on the baby’s back was actually an in-
completely formed twin. the healthy baby was born alive with 
an intact spine after the failed abortion procedure, and was left to 
die on the cold countertop of the utility room.
6 Id. at 25, 42
7 Id. at 25, 41.
8 Congressional record, S7062-S7064, June 28, 2001. In addi-
tion, Sen. Kennedy stated, “madam President, I am going to urge 
the Senate to accept the amendment tomorrow. I think we had a 
good discussion about it. I hope that we will move ahead and 
accept it.”
9 5 ILCS 70 § 1.36 (d).
10 See Dena m. marks, Person v. Potential: Judicial Struggles 
to Decide Claims Arising from the Death of an Embryo or Fe-
tus and Michigan’s Struggle to Settle the Question, 37 Akron L. 
rev. 41 (2004). See also Amber Dina, Wrongful Death and the 
Legal Status of the Previable Embryo, 19 regent U. L. rev. 251 
(2006/2007). (nebraska and texas have changed their law by 
statute since 2004).
11 See e.g., Willis v. Wu, 607 S.e.2d 63, 66 (S.C. Dist. Ct. 1980).
12 Id.
13 Id.
14 Id.
15 Darpana m. Sheth, Better Off Unborn? An Analysis of Wrong-
ful Birth and Wrongful Life Claims Under the Americans with 
Disabilities Act, 73 tenn. L. rev. 641, n.23 (2006) (arguing that 
wrongful birth and wrongful life claims violate the “Americans 
with Disabilities Act”).
16 Gianna Jessen’s Biography, available at http://www.giannajes-
sen.com/ePK/bio.html (last visited August 19, 2009), and Gi-
anna Jessen’s Story, available at http://bornalivetruth.org/gian-
nastory.aspx (last visited August 19, 2009).
17 Timeline on the Federal Born-Alive Infants Protection Act, 
national right to Life Committee, available at http://www.nrlc.
org/obamaBAIPA/timelineFederalBAIPA.html (last visited 
August 19, 2009).
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Unborn Victims of Violence Protections (Fetal homicide and assault statutes)

Unborn victims of violence laws do not directly impact or implicate the woman’s right •	
to choose abortion.  these laws deal with criminal violence against a woman and her 
unborn child, not legal abortion.  Indeed, these laws uniformly and specifically exclude 
legal abortion from potential criminal liability.

these laws recognize that criminal violence against pregnant women inherently involves •	
and endangers two victims—the woman and her unborn child.  Importantly, in a signifi-
cant number of assaults against pregnant women, the assailant’s true target is the unborn 
child.

While 36 states recognize the unborn child as a separate victim of criminal violence •	
against a pregnant woman, a minority of states (six states) statutorily recognize only 
one victim of such assaults.  In these states, an assault on a pregnant woman that results 
in a miscarriage or stillbirth is typically considered an enhanced offense for sentencing 
purposes.

Despite repeated challenges, no state or federal law criminalizing violence against an •	
unborn child has been declared unconstitutional by any court.

typically, unborn victims of violence laws do not apply to any act committed by the •	
mother of an unborn child; to any medical procedure (including abortion) performed by 
a physician (or other licensed medical professional) at the request of the pregnant woman 
(or her legal guardian); or to the lawful dispensation or administration of lawfully pre-
scribed medication.

the authority of the states to prohibit self-abortion or other conduct by the pregnant •	
woman herself which may be injurious to the life or health of her unborn child is unclear.  
It should be noted that prior to Roe, women were not prosecuted for self-abortion. In the 
absence of special legislation, courts generally have refused to hold a pregnant woman 
liable under child neglect or other criminal statutes for prenatal injuries, regardless of 
how inflicted.  Thus, to avoid any possible constitutional problems, laws protecting un-
born victims of violence are intended to reach nonconsensual conduct only and typically 
exclude conduct of the pregnant woman herself. 

Legal recognition of Unborn & newly Born
Talking Points
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Pregnant Woman’s Protection Act (Use of Force to Protect the Unborn)

In •	 People v. Kurr, the Michigan Court of Appeals recognized that women are justified 
in using (deadly) force when necessary to protect the lives of their unborn children from 
criminal violence.1  moreover, in April 2009, the oklahoma legislature unanimously 
passed AUL’s “Pregnant Woman’s Protection Act,” statutorily acknowledging a pregnant 
woman’s right to use force, including deadly force, to protect her unborn child.

the statutes of all 50 states allow the use of force (and deadly force) in certain circum-•	
stances for self-defense, in defense of others, and in defense of property.  In Kurr, the 
court applied the “defense of others” theory to situations where a woman believes that 
the life of her unborn child is at risk.

Permitting a woman to use force to protect her unborn child is not the only instance •	
where legal status has been granted to the unborn. For example, the federal “Unborn 
Victims of Violence Act” as well as the laws of 36 states recognize an unborn child as a 
separate victim of criminal violence and treat the killing of an unborn child as a form of 
homicide.

michigan courts have held that a woman’s use of (deadly) force to protect her unborn •	
child is constitutional, does not affect the right to abortion, and does not criminalize 
abortion. the use of (deadly) force to protect the unborn is a narrow defense available 
solely to the pregnant woman. even then, the defense is available only against the unlaw-
ful use of (deadly) force. thus, allowing such a defense in no way implicates a woman’s 
right to choose legal abortion and in no way affects the performance of legal abortions.

the use of (deadly) force to protect the unborn does not apply to the defense of embryos •	
that exist outside of a woman’s body (i.e., frozen embryos). thus, case and statutory law 
on this issue will not interfere with any research or reproductive endeavors that involve 
frozen embryos.

Born-Alive Infant Protection (BAIPA)

Federal and state BAIPAs in no way implicate, alter, or infringe upon the right to abor-•	
tion, and in no way affect the holdings of Roe v. Wade or its progeny.  All BAIPAs 
contain neutrality clauses clarifying this. For example, Section C of the federal BAIPA 
states: “Nothing in this [S]ection shall be construed to affirm, deny, expand, or contract 
any legal status or legal right applicable to any member of the species homo sapiens at 
any point prior to being born alive as defined by this Section.” 

even the national Abortion rights Action League-Pro Choice America (nArAL) has •	
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acknowledged that BAIPAs do not violate the right to choose abortion.  For example, 
nArAL stated in a July 20, 2000 press release that it did not “oppose passage of the 
[federal] Born Alive Infants Protection Act” because the Act “is not targeted at Roe v. 
Wade or a woman’s right to choose.”2

once a living human being is outside of the mother, it is no longer a “fetus” but a “per-•	
son,” an American citizen with civil rights to equal protection under the law. 

the denial of basic medical care to born-alive infants which causes their death—regard-•	
less of whether they were born as a result of natural or induced labor, cesarean section, 
or induced abortion—is infanticide. 

the right to abortion is the right of a pregnant woman to decide “whether or not to termi-•	
nate a pregnancy.”3 However, when the child is no longer in the womb (as a result of the 
birth process or an attempted abortion), the woman is no longer pregnant and her right 
to choose an abortion does not translate to a right to a dead child.  the right to abortion 
does not extend so far as to justify the denial of civil rights and other legal protection to 
born, living human persons.

BAIPAs are unique from other laws because they create a specific affirmative duty for •	
physicians to provide medical care and treatment to born-alive infants. 

BAIPAs do not endanger the lives of women. BAIPA’s contain exceptions for the life or •	
the health of the mother. Physicians are not liable for denying a born-alive infant medical 
care and treatment if, in the physician’s reasonable judgment, such denial was necessary 
to protect the life of the mother. 

the majority of the states have some form of a BAIPA. At least 24 states have laws cre-•	
ating a specific affirmative duty of physicians to provide medical care and treatment to 
born-alive infants at any stage of development,4 and at least 3 states require such care and 
treatment after the child is viable.5 

Endnotes
1 654 n.W.2d 651, 657 (mich. Ct. App. 2002).
2 Timeline on the Federal Born-Alive Infants Protection Act, national right to Life Committee, available at http://www.nrlc.org/
obamaBAIPA/timelineFederalBAIPA.html (last visited August 19, 2009). 
3 Roe v. Wade, 410 U.S. 113 (1973). 
4 Alabama, Arizona, California, Delaware, Georgia, Illinois, Indiana, Kansas, Louisiana, maine, michigan, mississippi, missouri, 
montana, nebraska, new York, oklahoma, Pennsylvania, rhode Island, South Dakota, tennessee, texas, Washington, and Wiscon-
sin.
5 Florida, Iowa, Indiana, montana, north Dakota, and nevada.
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fetal Homicide

Thirty-six states treat the killing of an unborn child as a form of homicide:

Twenty-six states define the killing of an unborn child at any stage of gestation as a 
form of homicide:  AL, AK, AZ, GA, ID, IL, IN, KS, KY, LA, MI, MN, MS, MO, NE, 
ND, OH, OK, PA, SC, SD, TX, UT, VA, WV, and WI.

One state defines the killing of an unborn child after the embryonic stage 
(seven to eight weeks) as a form of homicide:  CA.

One state defines the killing of an unborn child after 12 weeks of gestation as a 
form of homicide:  AR.

Four states define the killing of an unborn child after “quickening”
 (discernible movement within the womb) as a form of homicide:  FL, NV, RI, and WA.

Three states define the killing of an unborn child after viability as a form of homicide:  
MD, MA, and TN.

One state defines the killing of an unborn child after 24 weeks gestation as a form 
of gestation:  NY.
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nonfatal Assaults on the Unborn

Twenty-one states define nonfatal assaults on the unborn as criminal offenses:  
AL, AK, AZ, AR, GA, ID, IL, LA, MI, MN, MS, NE, ND, OH, OK, PA, SC, SD, TX, 
WV, and WI.
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One-victim Laws

Eleven states define criminal assaults on a pregnant woman that result in miscarriage, 
stillbirth, or “damage to a pregnancy” as an enhanced offense for sentencing purposes:  
CO, IN, IA, KS, ME, MI, MS, NH, NM, NC, and WY.
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Use of force to Protect the Unborn

Two states specifically permit the application of the affirmative defense of “defense 
of others” to cases where a woman uses force (including deadly force) to protect her 
unborn child:  MI and OK.
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Born-Alive infants Protection Act (BAiPA)

Twenty-four states have laws creating a specific affirmative duty for physicians to 
provide medical care and treatment to born-alive infants at any stage of development:  
AL, AZ, CA, DE, GA, IL, IN, KS, LA, ME, MI, MS, MO, MT, NE, NY, OK, PA, RI, 
SD, TN, TX, WA, and WI.

Three states have laws creating a specific affirmative duty for physicians to provide 
medical care and treatment to born-alive infants only after viability: IA, MN, and ND.

One state protects born-alive infants at any stage of development from “deliberate acts” 
undertaken by a physician that result in the death of the infant: VA. 
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Prenatal Use of Drugs and Alcohol by the Mother

Two states define substance abuse during pregnancy as “child abuse,” require 
healthcare professionals to report suspected prenatal drug use, and require testing of 
newborns when there is a suspicion of prenatal drug use:  IA and MN.

Four states define substance abuse during pregnancy as “child abuse” and require 
healthcare professionals to report suspected prenatal drug use:  IL, LA, RI, and VA.

One state requires healthcare professionals to report suspected prenatal drug use, and 
requires testing of newborns when there is a suspicion of prenatal drug use:  ND.

Ten states also define substance abuse during pregnancy as “child abuse” and/or 
“neglect” under civil child-welfare statutes: AR, CO, FL, IN, MD, NV, SC, SD, TX, 
and WI.

Seven states only require healthcare professionals to report suspected prenatal drug use: 
AK, AZ, MA, MI, MT, OK, and UT.

One state only requires healthcare professionals to test newborns for prenatal drug 
exposure when there is suspicion of prenatal drug abuse: KY.
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Drug Treatment Programs for Pregnant women

Twenty states fund drug treatment programs for pregnant women and newborns: 
AR, CA, CO, CT, FL, IL, KY, LA, MD, MN, MO, NE, NY, NC, OH, OR, PA, 
UT (requiring priority admission to exist for pregnant women), VA, and WA.
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wrongful Death (Civil Action)

Twenty-nine states permit a wrongful death action if the unborn child was viable at the 
time of his/her death: AL, AZ, AR, CO, CT, DE, HI, ID, KS, KY, MD, MA, MN, MS, 
MT, NV, NH, NM, NC, ND, OH, OK, OR, PA, RI, SC, VT, WA, and WI.

Nine states allow suits for a pre-viable unborn child:  GA (limited to quickening), IL, 
LA, MI, MO, NE, SD, TX, and WV.

Twelve states still require live birth (and bar a cause of action for the death of the 
unborn child unless the child is born alive and dies thereafter): AK, CA, FL, IN, IA, 
ME, NJ, NY, TN, UT, VA, and WY.
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wrongful Life Causes of Action

Twenty states have rejected wrongful life actions through judicial opinion: 
AL, AZ, CO, DE, FL, GA, IL, KS, KY, MD, MA, NV, NH, NY, NC, OH, SC, 
TX, WV, and WI.

Nine states have passed statutes barring or limiting wrongful life actions: 
ID, IN, MI, MN, MO, ND, PA, SD, and UT.

Three states expressly permit wrongful life causes of action:  CA, NJ, and WA.
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wrongful Birth Causes of Action

Eleven states have expressly prohibited wrongful birth causes of action:  
GA, ID, KY, ME, MI, MN, MO, NV, PA, SD, and TN.

Thirty-two states permit wrongful birth causes of action:  
AL, AK, AZ, AR, CA, CO, CT, DE, FL, IL, IN, IA, KS, LA, MD, MA, NH, NJ, NM, 
NY, NC, OH, OK, RI, SC, TX, UT, VA, WA, WV, WI, and WY.
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2009 State Legislative Sessions in review:
Legal recognition & protection of unborn & newly born

By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life

S tate laws protecting unborn victims of 
violence received significant public and 

media attention over the past few years.  For 
example, in January 2008, marine Lance Cor-
poral maria Lauterbach and her unborn child 
were murdered near Camp Lejeune, north 
Carolina.  Lauterbach was nearing her due date 
at the time of her murder.  Fellow marine Cesar 
Armando Laurean has been charged in the Lau-
terbach’s murder, but will not face charges for 
killing Lauterbach’s child since north Carolina 
is one of only 14 states that does not have a 
law protecting unborn victims of violence (i.e., 
fetal homicide laws).

Conversely, in April 2008, maryland prosecu-
tors secured the state’s first conviction under 
its new fetal homicide law when 25-year-old 
David miller was convicted of two counts of 
first-degree murder for killing Elizabeth Wal-
ters and their unborn daughter.  A witness to 
the murders testified that Miller, who was mar-
ried to another woman, climbed into the back 
seat of the car she was sitting in with Walters 
and told the pregnant woman she was “not go-
ing to ruin [his] life,” then pulled out a gun and 
shot Walters in the head. Friends of the popular 
Baltimore waitress said she had enthusiastical-
ly made the choice to keep and raise her daugh-
ter and was eagerly preparing for the birth.

Finally, laws protecting infants who survive 
attempted abortions, most commonly referred 
to as “born-alive infant protection laws,” be-

came a centerpiece of the 2008 Presidential 
campaign.

In 2009, 28 states considered more than 80 
measures providing legal protection to and rec-
ognition of the unborn and newly born, roughly 
comparable to activity levels from 2008.

Protection of Unborn Victims of Violence

At least 15 states—including Hawaii, Illinois, 
Indiana, montana, nebraska, new York, or-
egon, rhode Island, tennessee, West Virginia, 
and Wyoming—introduced measures to protect 
unborn victims of violence.

Indiana enacted a measure criminalizing the 
killing of an unborn child at any stage of gesta-
tion and increasing the penalties for performing 
an illegal abortion. It also enacted a measure 
providing an option for enhanced sentencing 
for any person who kills an unborn child while 
committing murder or felony-murder.

One-Victim/Enhanced Penalty Laws

At least six states—including Hawaii, north 
Carolina, oklahoma, rhode Island, West Vir-
ginia, and Wyoming—considered measures 
criminalizing assaults on pregnant women and 
providing for enhanced penalties for such ac-
tions. However, these measures do not recog-
nize the unborn child as a second victim.
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Protection for Pregnant Women

oklahoma enacted AUL’s “Pregnant Woman’s 
Protection Act,” which provides an affirmative 
defense to women who use force to protect 
their unborn children from a criminal assault.

Substance Abuse by Pregnant Women
 
Continuing a significant legislative trend over 
the past few years, at least 19 states—includ-
ing Alabama, Arkansas, California, Hawaii, Il-
linois, Kentucky, maine, minnesota, missouri, 
new mexico, rhode Island, tennessee, and 
texas—introduced measures designed to curb 
substance abuse by pregnant women and/or 
provide for needed treatment.

Arkansas enacted a measure defining “neglect” 
to include the presence of an illegal substance 
in a newborn’s blood and permitting the use of 
such test result as evidence of neglect in subse-
quent proceedings.

texas enacted a measure creating a task force 
charged, in part, with advising on potential 
criminal liability for women who expose their 
unborn children to controlled substances.

Born-Alive Infant Protection

A small number of states, including South Car-
olina, considered measures to protect infants 
born alive following a botched abortion and to 
ensure they receive appropriate medical care.

Stillborn/Fetal Death Certificates

At least nine states—including Alaska, Illinois, 
maine, new mexico, new York, Pennsylva-
nia, tennessee, and West Virginia—introduced 

measures to provide for a death certificate 
when an infant is stillborn.

Alaska enacted a measure that permits, upon a 
parent’s request, the issuance of a death certifi-
cate and requires medical providers to inform 
parents of this option.

Indiana enacted a measure requiring the state 
Department of Health to develop an electronic 
death registration system that will include in-
formation on stillbirths.

maine enacted a measure permitting the issu-
ance of a death certificate upon a parent’s re-
quest, while Pennsylvania enacted a measure 
providing for “fetal death registrations.”

Infant Abandonment

At least 11 states—including Alaska, Arizona, 
California, Illinois, new York, north Dakota, 
tennessee, and Washington—introduced leg-
islation allowing for the legal abandonment of 
infants under circumstances that ensure their 
health and safety.

tennessee enacted a measure to include police 
and fire stations and “emergency medical ser-
vices facilities” as permissible locations to le-
gally relinquish an infant.

Washington enacted a measure to include med-
ical clinics (during their established hours of 
operations) as permissible locations to legally 
relinquish an infant.

Wrongful-Death (Civil) Causes of Action

At least three states—Alabama, Illinois, and 
new York—considered measures to provide for 
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a wrongful-death (civil) cause of action in the 
death of an unborn child. the measures were 
equally divided between providing protection 
from conception and only after viability.

Wrongful Birth and Wrongful Life Causes of 
Action

new Jersey considered a measure to prohibit 
both wrongful birth and wrongful life causes 
of action.
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AUL Model Legislation
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CriMeS AgAinST THe UnBOrn CHiLD ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators _________________________

Section 1.  Title.

this Act may be known and cited as the “Crimes Against the Unborn Child Act” [or, 
alternatively, the “Unborn Victims of Violence Act”].

Section 2.  Legislative Findings and Purposes.1

(a) A significant loophole exists in [Insert name of State]’s criminal law, denying 
protection to pregnant women and certain children.  Currently, an offender may not be held 
criminally responsible for the harm caused to a child unless that child has first been born alive.  
thus, an unborn child is completely denied protection under this State’s existing criminal laws.

(b) [Insert name of State] lags behind most states in this area of crime victims’ protection. 
thirty-six states now provide varying degrees of protection and justice for pregnant women and 
their unborn children who are victims of violence.  Importantly, 26 states provide protection for 
unborn children at any stage of gestation.

(c) recent statistics demonstrate that domestic abuse and violence against women 
increases during pregnancy. It is estimated that one in five women will be abused during 
pregnancy.  moreover, a study in the Journal of the American Medical Association found that in 
the State of maryland, a pregnant woman is more likely to be a victim of a homicide than to die 
of any other cause.

(d) Compounding this tragedy is the loophole in [Insert name of State]’s current law, which 
denies effective protection and remedy to women, their children, and their extended families, 
telling them, in effect, that their loved ones never existed at all.  When a woman makes a 
conscious choice to keep her baby and has that choice violently taken away from her by a brutal 
perpetrator, justice—through comprehensive, effective, and timely legal protections—must be 
available to them.

(e) the federal “Unborn Victims of Violence Act,” enacted in April 2004, is limited, 
applying only to unborn children injured or killed during the course of specified federal crimes 
of violence.  It does not reach many crimes of violence committed against pregnant women 
and their unborn children—crimes which are most commonly prosecutable only under state 
criminal laws.
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(f) thus, it is the intent of the [Legislature] that the affirmative right of a pregnant woman 
to carry her child to term be protected, and that perpetrators of crimes against pregnant women 
and their unborn children be held accountable for their crimes.

Section 3.  Amendment of State Criminal Code.

For purposes of the offenses of homicide, assault, and battery [Designate the specific 
crimes and sections of the state criminal code to be amended], the term “person” [or other 
appropriate term(s) as used in the state’s criminal code] includes an unborn child at every stage 
of gestation from conception until live birth.

Section 3.  Definitions.

For the purposes of this Act only:

(a) “Conception” means the fusion of a human spermatozoon with a human ovum.

(b) “Gestation” means the time during which a woman carries an unborn child in her 
womb, from conception to birth.

(c) “Unborn child” means the offspring of human beings from conception until birth.

Section 4.  Exclusions.

nothing in this Act shall apply to an act committed by the mother of an unborn child; to 
a medical procedure performed by a physician or other licensed medical professional at 
the request of a mother of an unborn child or the mother’s legal guardian; or to the lawful 
dispensation or administration of lawfully prescribed medication.

Section 5.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.

Section 6.  Severability.

If any provision, word, phrase, or clause of this Act or the application thereof to any person 
or circumstance is held invalid, such invalidity shall not affect the provisions, words, phrases, 
clauses, or applications of this Act which can be given effect without the invalid provision, 
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word, phrase, clause, or application and to this end, the provisions, words, phrases, and clauses 
of this Act are declared severable.

Section 7.  Effective Date.

this Act takes effect on [Insert date].

Endnotes
1 much of the text of the Legislative Findings and Purposes section is modeled after language contained in legislation recently 
introduced in new York.  See e.g. nY AB 4897 (2009).
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PregnAnT wOMAn’S PrOTeCTiOn ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators ____________

[Drafter’s Note:  This model provides general guidance and should be specifically tailored to 
the requirements of each state’s criminal code.  Please contact AUL for drafting assistance.]

Section 1.  Title.

this Act may be known and cited as the “Pregnant Woman’s Protection Act.”

Section 2.  Legislative Findings and Purposes.

(a) the [Legislature] of the State of [Insert name of State] finds that:

Violence and abuse are often higher during pregnancy than during any other (1) 
time in a woman’s life;

Women are more likely to suffer increased abuse as a result of unintended (2) 
pregnancies;

Younger women are at a higher risk for pregnancy-associated homicide;(3) 

A pregnant or recently-pregnant woman is more likely to be a victim of homicide (4) 
than to die of any other cause;

Homicide and other violent crimes are the leading cause of death for women of (5) 
reproductive age;

Husbands, ex-husbands, or boyfriends are often the perpetrators of pregnancy-(6) 
associated homicide or violence;

moreover, when husbands, ex-husbands, or boyfriends are involved, the (7) 
violence is often directed at the unborn child or intended to end or jeopardize the 
pregnancy; and

Violence against a pregnant woman puts the life and bodily integrity of both the (8) 
pregnant woman and the unborn child at risk. 
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(b) By adopting this Act, the [Legislature] intends to:

(1) Ensure that the affirmative right of a pregnant woman to carry her child to term 
is protected;

(2) Ensure that affirmative defenses to criminal liability provided for under [Insert 
name of State]’s criminal code at Section(s) [Insert citations to appropriate 
criminal code section(s)] explicitly provide for a pregnant woman’s right to use 
force, including deadly force, to protect her unborn child; and

(3) Supplement, but not supersede, the applicability of any other affirmative 
defenses to criminal liability provided for under [Insert name of State]’s 
criminal code.

Section 3.  Definitions.

As used in this Act only:

(a) “Another” means a person other than the pregnant woman.

(b) “Deadly force” means [Insert specific language from and citation to appropriate State 
criminal code section(s)] (or “force which, under the circumstances in which it is used, is readily 
capable of causing death or serious physical harm”).

(c) “Force” means [Insert specific language from and citation to appropriate State criminal 
code section(s)] (or “violence, compulsion, or constraint exerted upon or against another”).

(d) “Embryo” means an individual organism of species homo sapiens from the single cell 
stage to eight weeks development.

(e) “Pregnant” means the female reproductive condition of having an unborn child in the 
woman’s body.

(f) “Unborn child” means the offspring of human beings from conception until birth.

(g) “Unlawful force” means [Insert specific language from and citation to appropriate 
State criminal code section(s)] (or “force which is employed without the consent of the pregnant 
woman and which constitutes an offense under the criminal laws of this State or an actionable 
tort”).
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Section 4.  Affirmative Defense to Criminal Liability.

A pregnant woman is justified in using force or deadly force against another to protect her 
unborn child if:

(a) Under the circumstances as the pregnant woman reasonably believes them to be, she 
would be justified under Section(s) [Insert citation(s) to State criminal code section(s) on self-
defense and use of deadly force] in using force or deadly force to protect herself against the 
unlawful force or unlawful deadly force she reasonably believes to be threatening her unborn 
child; and

(b) She reasonably believes that her intervention and use of force or deadly force are 
immediately necessary to protect her unborn child.

Section 5.  Exclusions.

The affirmative defense to criminal liability provided for under this Act does not apply to:

(a) Acts committed by anyone other than the pregnant woman (which may otherwise be 
provided for under alternate sections of this State’s criminal code);

(b) Acts where the pregnant woman would be obligated under Section(s) [Insert State 
criminal code section(s) requiring retreat before acting in self-defense, if any] to retreat, to 
surrender the possession of a thing, or to comply with a demand before using force in self-
defense.  However, the pregnant woman is not obligated to retreat before using force or deadly 
force to protect her unborn child, unless she knows that she can thereby secure the complete 
safety of her unborn child; or

(c) the defense of human embryos existing outside of a woman’s body (such as, but not 
limited to, frozen human embryos stored at fertility clinics or elsewhere).

Section 6.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as to give it maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.
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Section 7.  Effective Date.

this Act takes effect on [Insert date].
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BOrn-ALive infAnT PrOTeCTiOn ACT

HoUSe/SenAte BILL no.  _________
Sponsored by representatives/Senators _______________

Section 1.  Title. 

this Act may be known and cited as the “Born Alive Infant Protection Act”.

Section 2.  Legislative Findings and Purpose.

(a) the [Legislature] of the State of [Insert name of State] finds that:

the State of [(1) Insert name of State] has a paramount interest in protecting all 
human life. 

If an [attempted] abortion results in the live birth of an infant, the infant is a (2) 
legal person for all purposes under the laws of this State. 

A woman’s right to terminate a pregnancy ends when the pregnancy is (3) 
terminated.  the right to an abortion has never been legally or morally equated 
to the “right to a dead child.”

It is not an infringement on a woman’s right to terminate her pregnancy for this (4) 
State to assert its interest in protecting an infant whose live birth occurred as 
the result of an [attempted] abortion.

Without proper legal protection, newly-born infants who survive [attempted] (5) 
abortions have been denied proper life-saving or life-sustaining medical 
treatment and left to die.

(b) Accordingly, it is the purpose of this Act to ensure the protection and promotion of the 
health and well-being of all infants born alive in this State.  therefore, this Act mandates that 
healthcare providers give medically-appropriate and reasonable life-saving or life-sustaining 
medical care and treatment to all born-alive infants.

Section 3.  Definitions.

For the purposes of this Act only:



330

Americans United for Life

(a) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically-diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with 
reasonable likelihood cause the death of the unborn child.  Such use, prescription, or means is 
not an abortion if done with the intent to:

save the life or preserve the health of an unborn child;(1) 

remove a dead unborn child caused by spontaneous abortion; or (2) 

remove an ectopic pregnancy.(3) 
 
(b) “Born alive” or “live birth” means the complete expulsion or extraction of an infant 
from his or her mother, regardless of the state of gestational development, that, after expulsion 
or extraction, whether or not the umbilical cord has been cut or the placenta is attached, and 
regardless of whether the expulsion or extraction occurs as a result of natural or induced labor, 
cesarean section, or induced abortion, shows any evidence of life, including, but not limited to, 
one or more of the following:

breathing;(1) 

a heartbeat;(2) 

umbilical cord pulsation; or(3) 

definite movement of voluntary muscles.(4) 

(c) “Consent” means knowledge of and explicit or implicit agreement to or instruction to 
perform a violation of this Act.

(d) “Facility” or “medical facility” means any public or private hospital, clinic, center, 
medical school, medical training institution, healthcare facility, physician’s office, infirmary, 
dispensary, ambulatory surgical treatment center, or other institution or location wherein 
medical care is provided to any person.

(e) “Infant” means a child of the species homo sapiens that has been completely expulsed 
or extracted from its mother, regardless of the stage of gestational development, until the age of 
thirty (30) days post birth.

(e)  “Premature” or “preterm” means occurring prior to the thirty-seventh (37th) week of 
gestation.
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Section 4.  Requirements and Responsibilities.

(a) A person shall not deny or deprive an infant of nourishment with the intent to cause or 
allow the death of the infant for any reason including:

the infant was born with a handicap;(1) 

the infant is not wanted by the parent(s) or guardian(s); or(2) 

the infant is born alive by natural or artificial means.(3) 

(b) A person shall not deprive an infant of medically-appropriate and reasonable medical 
care and treatment or surgical care. 
 
(c) the requirements of this Section shall not be construed to prevent an infant’s parent(s) 
or guardian(s) from refusing to give consent to medical treatment or surgical care which is not 
medically necessary or reasonable, including care or treatment which either: 

is not necessary to save the life of the infant;(1) 

has a potential risk to the infant’s life or health that outweighs the potential (2) 
benefit to the infant of the treatment or care; or

is treatment that will do no more than temporarily prolong the act of dying (3) 
when death is imminent.

(d) the physician performing an abortion must take all medically-appropriate and 
reasonable steps to preserve the life and health of a born-alive infant.  If an abortion performed 
in a hospital results in a live birth, the physician attending the abortion shall provide immediate 
medical care to the infant, inform the mother of the live birth, and request transfer of the infant 
to a resident or on-duty or emergency care physician who shall provide medically-appropriate 
and reasonable medical care and treatment to the infant.  If an abortion performed in a facility 
other than a hospital results in a live birth, a physician attending the abortion shall provide 
immediate medical care to the infant and call 9-1-1 for an emergency transfer of the infant to 
a hospital that shall provide medically-appropriate and reasonable care and treatment to the 
infant.

(e) If the physician described in paragraph (d) of this Section is unable to perform 
the duties in that paragraph because he is assisting the woman on whom the abortion was 
performed, then an attending physician’s assistant, nurse, or other licensed healthcare provider 
must assume the duties outlined in that paragraph.
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(f) Any born-alive infant, including one born in the course of an abortion procedure, shall 
be treated as a legal person under the laws of this State, with the same rights to medically-
appropriate care and treatment, and birth and death (if death occurs) certificates shall be issued 
accordingly.

(g) If, before the abortion, the mother, [and if married, her husband,] has [or have] 
stated in writing that she does [or they do] not wish to keep the infant in the event that the 
abortion results in a live birth, and this writing is not retracted before the [attempted] abortion, 
the infant, if born alive, shall immediately upon birth become a ward of [Insert name of 
appropriate State child welfare department or agency]. 

(h) No person may use any premature born-alive infant for any type of scientific research 
or other kind of experimentation except as necessary to protect or preserve the life and health of 
the premature born alive infant.

[Optional:  Section 5.  Infanticide. [Optional if the State’s criminal code does not include the 
crime of infanticide or if the State does not wish to add another definition to the existing crime 
of infanticide.

(a) “Infanticide” means any deliberate act that: 

is intended to kill an infant who has been born alive; and (1) 

that does kill such infant.(2) 

(b) Any physician, nurse, or other licensed healthcare provider who deliberately fails to 
provide medically-appropriate and reasonable care and treatment to a born-alive infant and, as 
a result of that failure, the infant dies, shall be guilty of the crime of infanticide.]

Section [6].  Exceptions.

the mother will not be liable, criminally or civilly, for actions of a physician, nurse, or other 
licensed healthcare provider, in violation of this Act to which she did not give her consent.  

Section [7].  Criminal Penalties.

(a) Any physician, nurse, or other licensed healthcare provider who knowingly and 
intentionally or negligently fails to provide medically-appropriate and reasonable care and 
treatment to a born-alive infant in the course of an [attempted] abortion shall be guilty of a 
[Insert appropriate classification] felony and upon conviction shall be fined an amount not 
exceeding [Insert appropriate amount], or imprisoned not less than [Insert appropriate term] 
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years and not exceeding [Insert appropriate term] years, or both. 

[Optional:  (b) Any person found guilty of the crime of infanticide shall be fined an amount 
not exceeding [Insert appropriate amount], or imprisoned not less than [Insert appropriate 
term] years and not exceeding [Insert appropriate term] years, or both [or will be punished 
according to the sentencing guidelines found in the Criminal Code of [Insert name of State]]].

[(c)] Any violation of Section 4, paragraph (h) of this Act [concerning the research use of a 
born- alive infant] is a [Insert appropriate classification] felony and upon conviction shall be 
fined an amount not exceeding [Insert appropriate amount], or imprisoned not less than [Insert 
appropriate term] years and not exceeding [Insert appropriate term] years, or both.

Section [8].  Civil and Administrative Action.

In addition to whatever remedies are available under the common or statutory law of this State, 
failure to comply with the requirements of this Act shall: 
 
(a) Provide a basis for a civil action for compensatory and punitive damages. Any 
conviction under this Act shall be admissible in a civil suit as prima facie evidence of a failure 
to provide medically-appropriate and reasonable care and treatment to a born-alive infant.  Any 
civil action may be based on a claim that the death of or injury to the born-alive infant was a 
result of simple negligence, gross negligence, wantonness, willfulness, intentional conduct, or 
another violation of the legal standard of care. 
 
(b) Provide a basis for professional disciplinary action under [Insert appropriate 
reference(s) to State statute(s) and/or administrative rules concerning State Medical Board’s 
oversight and review authority] for the suspension or revocation of any license for physicians, 
licensed and registered nurses, or other licensed or regulated persons. Any conviction of any 
person for any failure to comply with the requirements of this Act shall result in the automatic 
suspension of his or her license for a period of at least one year [or other appropriate penalty] 
and shall be reinstated after that time only under such conditions as the [Insert reference(s) to 
appropriate regulatory or licensing body] shall require to ensure compliance with this Act. 
 
(c) Provide a basis for recovery for the parent(s) of the infant or the parent(s) or 
guardian(s) of the mother if the mother is a minor, for the wrongful death of the infant under 
[Insert reference(s) to State’s wrongful death statute(s)], whether or not the infant was viable at 
the time the [attempted] abortion was performed.

Section [9].  Construction.

(a) Nothing in this Act shall be construed to affirm, deny, expand, or contract any legal 
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status or legal right applicable to any member of the species homo sapiens at any point prior to 
being born alive, as defined in this Act. 
 
(b) nothing in this Act shall be construed to affect existing Federal or State law regarding 
abortion. 
 
(c) nothing in this Act shall be construed as creating or recognizing a right to abortion.

(d) nothing in this Act shall be construed to alter generally accepted medical standards.

Section [10].  Severability.

Further, any provision of this Act held to be invalid or unenforceable by its terms, or as applied 
to any person or circumstance, shall be construed so as to give it the maximum effect permitted 
by law, unless such holding shall be one of utter invalidity or unenforceability, in which event 
such provision shall be deemed severable here from and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.

Section [11].  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this law is challenged.

Section [12].  Effective Date.

this Act takes effect on [Insert date].
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UnBOrn wrOngfUL DeATH ACT

HoUSe/SenAte BILL no. ____
Sponsored by representatives/Senators ______

Section 1.  Title.

this Act may be known and cited as the “Unborn Wrongful Death Act.”

Section 2.  Legislative Findings and Purposes

(a) the [Legislature] of the State of [Insert name of State] finds that:

(1) this State has statutorily recognized a wrongful death civil cause of action 
[Insert appropriate code section(s)] since [Insert date].

(2) The wrongful death cause of action is intended to correct a flaw in the common 
 law:  At common law, no cause of action survived a victim’s death. thus, a 
 tortfeasor (wrongdoer) could escape liability merely because he inflicted 

injuries so severe they resulted in the death of his victim.

(3) the wrongful death cause of action provides for damages to be paid by the
wrongdoer to his victim’s survivors, thus deterring tortuous and harmful 
behavior and providing for restitution to the victim’s estate.

this State has an interest in protecting every human being, including unborn (4) 
children, from tortious and harmful acts.

(5) Parents of unborn children have protectable interests in the life, health, and 
well-being of their children.

(6) tortious behavior which results in the death of an unborn child carries the same 
 social and emotional cost as that which results in the death of a born and living 
 human being, including bereavement, a loss to society, and the lawlessness and
 disregard for life which characterizes all negligent, harmful, and wrongful
 behavior.

(b) For these reasons, the [Legislature] finds the exclusion of unborn children from 
coverage under the State’s wrongful death cause of action is at cross purposes with the 
justifications for the statute(s), and a cause of action for the wrongful death of an unborn child 
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should be permitted under the laws of this State.

Section 3.  Definitions.

For the purposes of this Act only:

(a) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or 
any other substance, device, or means with the intent to terminate the clinically diagnosable 
pregnancy of a woman with knowledge that the termination by those means will with 
reasonable likelihood cause the death of the unborn child. Such use, prescription, or means is 
not an abortion if done with the intent to: 

 (1) Save the life or preserve the health of the unborn child,

 (2) remove a dead unborn child caused by spontaneous abortion, or

 (3) remove an ectopic pregnancy.

(b) “Born alive” means the substantial expulsion or extraction of an infant from its 
mother, regardless of the duration of the pregnancy, that after expulsion or extraction, whether 
or not the umbilical cord has been cut or the placenta is attached, and regardless of whether 
the expulsion or extraction occurs as a result of natural or induced labor, cesarean section, or 
induced abortion, shows any evidence of life, including, but not limited to, one or more of the 
following:

(1) Breathing.

(2) A heartbeat.

(3) Umbilical cord pulsation.

(4) Definite movement of voluntary muscles.

(c) “Conception” means the fusion of a human spermatozoon with a human ovum.

(d) “Physician” means a doctor legally authorized to practice medicine or surgery in this 
State, or any other individual legally authorized by this State to perform abortions; provided, 
however, that any individual who is not a physician and not otherwise legally authorized by this 
State to perform abortions, but who nevertheless performs an abortion, shall be subject to the 
provisions of this Act.
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(e) “Unborn child” means the offspring of human beings from conception until birth.

Section 4.  Cause of Action.

the state or location of gestation or development of an unborn child when an injury is caused, 
when an injury takes effect, or at death, shall not foreclose maintenance of a cause of action 
under the law of this State arising from the death of the unborn child caused by wrongful act, 
neglect, carelessness, lack of skill, or default.

Section 5.  Exceptions.

(a) there shall be no cause of action against a physician or a medical institution for the 
wrongful death of an unborn child caused by an abortion where the abortion was permitted by 
law and the requisite consent was lawfully given; provided, however, that a cause of action is 
not prohibited where an abortion is performed in violation of state law or where the child is 
born-alive and subsequently dies.

(b) there shall be no cause of action against a physician or a medical institution for the 
wrongful death of an unborn child in utero based on the alleged misconduct of the physician 
or medical institution where the defendant did not know and, under the applicable standard 
of good medical care, had no medical reason to know of the pregnancy of the mother or the 
existence of the unborn child.

Section 6.  Construction.

(a) this Act does not create, recognize, endorse, or condone a right to an abortion.

(b) It is not the intention of this Act to make lawful an abortion that is currently unlawful.

Section 7.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.

Section 8.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
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or cosponsored this Act in his or her official capacity, to intervene as a matter of right to defend 
this law in any case in which its constitutionality is challenged.

Section 9.  Effective Date.

this Act takes effect on [Insert date].
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ith each passing year, we face new and increasingly complex 
challenges to the sanctity of human life.  medical research and 

new biotechnologies are advancing far faster than our society’s ethical and 
legal constraints ensuring their moral use. When Aldous Huxley wrote 
Brave New World in 1932, human cloning was just science fiction.  Today, 
human cloning is a reality.  

We have seen extraordinary advances in medical research over the past 10 
years. the once languishing area of stem cell research has surged to life.  
every day, new treatments developed from adult stem cells are being used 
to treat real people suffering from once incurable diseases and serious inju-
ries. others, while not cured, have made such progress that their illnesses 
or injuries no longer dominate their everyday lives, and they once again 
engage in life in a way they never thought possible.  

Scientists have been able to help patients suffering from over 70 differ-
ent diseases and injuries—including brain cancer, leukemia, lymphoma, 
Crone’s disease, Lupus, heart damage, Parkinson’s, Sickle cell anemia, 
and end-stage bladder disease—using adult stem cells.  Conversely, mor-
ally-problematic embryonic stem-cell research has not helped a single hu-
man patient.

Despite the promising advances in adult stem-cell research, many scien-
tists and politicians continue to seek unfettered freedom (and our tax dol-
lars) for immoral uses of biotechnology in the hope of miracle cures.  If 
we do not act with greater urgency, the abuse of nascent human life will 
become more entrenched and far more difficult to regulate.  Powerful ethi-
cal and legal limits are needed to preserve and protect the sanctity of all 
human life.

In this section, we have focused on providing accurate and up-to-date 
information on advances in biotechnology, including human cloning, de-
structive embryo research (Der), and ethical alternatives to Der—such 
as adult stem cells, human skin cells, and cord blood.

moreover, capitalizing on the national debate over the “octo-mom” and 

w
Bioethics & Biotechnology
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the ethical limits of assisted reproduction, we hope to spark thoughtful, re-
sponsible discussion and debate on the regulation of assisted reproductive 
technologies (Art), including in vitro fertilization (IVF).  For example, we 
argue in favor of informed consent for IVF and limitations on the number of 
embryos that may be implanted during an IVF treatment cycle.  We also urge 
that embryo adoption be given as an option to parents of IVF-created em-
bryos, and that such an adoption be recognized under state law.  It is critical 
we provide meaningful oversight and regulation of IVF and other reproduc-
tive technologies, as the so-called leftover embryos in IVF clinics around the 
nation are at the heart of ongoing debates over Der and human cloning.
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“The Brave new world” of Bioethics
A survey of federal and state laws

By Mailee r. Smith
Staff Counsel, Americans United for Life

C ontinuing advances in biomedical sci-
ence and technology are raising chal-

lenging and profound ethical issues—for indi-
viduals and families, for scientists and health-
care professionals, and for the broader society. 
many important human values are implicated, 
among them health and the relief of suffering, 
respect for life and the human person, human 
freedom, and human dignity. The flourish-
ing field of modern bioethics arose to explore 
these issues, and various bodies, including the 
U.S. Congress, state legislatures, local research 
review boards, academic bioethics institutes, 
and several national commissions, continue to 
wrestle with them.

the term “bioethics” commonly refers to the 
moral questions and implications raised by 
biological discoveries and biomedical advanc-
es, and particularly those questions raised by 
experimentation on living human beings.  As 
such, the field covers a variety of scientific and 
medical areas, including destructive embryo 
research, cloning, assisted reproduction, and 
genetic testing—areas lacking significant pro-
tective regulation under either federal or state 
law.

ISSUES

Destructive Embryo Research (DER)

obtaining embryonic stem cells requires the 
destruction of a living human embryo.  It is 

done by taking a days-old embryo that has 
grown to the several hundred-cell stage, break-
ing it apart, and taking the cells from the em-
bryo’s inner mass.1  these unspecialized cells 
are then grown and used for research.

More than ten years after the first isolation of 
embryonic stem cells, there is not a single dis-
ease that these cells have been used to cure, 
regardless of whether the cells obtained from 
embryos are created through sperm and egg or 
through cloning.  Scientists have been conduct-
ing research on mouse embryonic stem cells for 
over 25 years and are still unable to cure mice.2  
research on humans that necessitates destroy-
ing human embryos would be repugnant even 
if it led to cures.  However, such research on 
humans is even more unseemly given the fact 
that this research has rarely (and never consis-
tently) worked in animals.

there are successful, ethical alternatives to us-
ing human embryos as a source of stem cells 
for research and therapeutic purposes.  one im-
portant source is umbilical cord blood—a very 
rich source of stem cells.  Another is adult stem 
cells from various organs.  researchers have 
long known, for example, that bone marrow 
can form into blood cells.  We now know that 
bone-marrow cells can form into fat, cartilage, 
and bone tissue.  A third promising source is 
neural stem cells.  these stem cells have been 
successfully isolated and cultured from living 
human neural tissue and even from adult cadav-
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ers.   moreover, research breakthroughs since 
2007 are opening the door for the reprogram-
ming of adult stem cells into the embryonic 
stem cell state—without the use or destruction 
of human embryos.

Adult stem cells have helped patients with over 
70 different diseases, with more being continu-
ally added.  the future of human cures is not in 
destroying some humans to treat others.  It is in 
ethical treatments that treat all human life with 
dignity and respect.  But proponents of embry-
onic stem-cell research have purposely created 
a false impression 
that embryonic stem 
cells have a proven 
therapeutic use, when 
they have in reality 
never helped a single 
human patient.

In addition to the facts 
that 1) it is necessary 
to destroy nascent hu-
man life to obtain em-
bryonic stem cells for 
research, and 2) embryonic stem-cell research 
has never helped a human patient, such re-
search is also immoral because the only way to 
obtain the human eggs necessary to create em-
bryos is to exploit women.  A woman normally 
only produces one or two eggs per reproduc-
tive cycle.  to obtain enough eggs for research, 
a woman must take drugs that will cause her to 
super-ovulate, releasing 10-15 eggs at a time, 
and undergo an invasive surgical procedure in 
order to retrieve them.  thus, it is simply not 
possible to obtain enough eggs from willing 
women to adequately pursue this research or 
treat possible diseases that may come from any 
breakthroughs using embryonic stem cells.3

the U.S. Supreme Court has never ruled on 
the legal status of a human embryo outside of 
the mother’s womb.  In August 2001, Presi-
dent George W. Bush announced that federal 
funding would be allowed only for research on 
then-existing embryonic stem-cell lines.  But in 
march 2009, President Barack obama signed 
an executive order reversing that policy.  

It is, therefore, up to the states to institute pro-
tective measures.  Currently, seven states either 
expressly or impliedly ban Der on embryos 
created through in vitro fertilization (IVF) or 

cloned human em-
bryos, and 19 states 
ban fetal experimen-
tation.  In addition to 
these direct bans on 
research, at least six 
states restrict funding 
or the use of state fa-
cilities for Der, and 
16 states have passed 
legislation encourag-
ing the use of adult 
stem cells or umbili-

cal cord blood and/or the donation of umbilical 
cord blood.  

AUL has drafted several models to help states 
curb ineffective, unethical research and pro-
mote ethical research that is already making a 
difference.  these models include the “Destruc-
tive embryo research Act” banning destruc-
tive embryo research; a “Prohibition on Public 
Funding of Human Cloning and Destructive 
embryo research Act”; and an “egg Provider 
Protection Act,” focused on preventing the ex-
ploitation of women.
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Human Cloning

one of the inherent problems in using embry-
onic stem cells in therapies is the problem of 
transplantation.  If a transplanted cell’s DnA 
is even somewhat different from the DnA of 
the person being treated, the body usually sees 
those cells as invaders and kills them off—
much like what happens when whole-organ 
transplants are rejected because of the recipi-
ent’s immune system response.  Without the 
use of drugs to suppress the patient’s immune 
system, transplanted tissue generally survives 
only a few hours or days.

to overcome this inherent problem, scientists 
began pursuing human cloning as a method 
for obtaining genetically-compatible cells for 
transplantation.  Human cloning is the process 
through which an human egg is taken from 
a woman, the nucleus is removed, and then 
it is replaced with a nucleus from a patient’s 
body cell.  Using electrical shock or “chemical 
bath,” the egg is tricked into believing it has 
been fertilized, and it begins to divide, becom-
ing a human embryo.

A general misconception exists that there are 
two types of human cloning:  therapeutic clon-
ing (or “cloning-for-biomedical-research”) and 
reproductive cloning (or “cloning-to-produce-
children”).  However, these designations are 
simply two different rationales or justifications 
offered for the same procedure, known medi-
cally as “somatic cell nuclear transfer,” or hu-
man cloning.

Both rationales are morally wrong because 
both scientifically begin with the creation of a 
cloned human being at the embryonic stage of 
life.  The differing justifications that one clone 

is destined to be destroyed for its stem cells 
and the other for implantation in a womb do 
not—and cannot—change the basic scientific 
fact that the cloned human embryos created for 
therapeutic or reproductive purposes are simul-
taneously human beings.  For this reason and 
others, comprehensive bans on human cloning 
should be enacted in the 50 states and by the 
U.S. Congress. 

Currently, no federal law bans human cloning 
for any purpose, and the U.S. Supreme Court 
has not yet spoken on the subject.  However, 
seven states ban human cloning for any pur-
pose, while eight states ban cloning-to-pro-
duce-children.  Five states have no laws ban-
ning human cloning, but do possess statutes 
which may be interpreted as prohibiting harm-
ful experimentation on IVF-created or cloned 
human embryos.  Conversely, at least seven 
states fund cloning or embryonic stem-cell re-
search.

AUL has drafted a “Human Cloning Prohibi-
tion Act” to assist states seeking to ban human 
cloning for all purposes.  And as previously 
mentioned, AUL has also drafted a model bill 
prohibiting the public funding of such unethi-
cal research.

Assisted Reproductive Technologies (ART)

In vitro fertilization (IVF) is the fertilization 
of a human egg by a human sperm outside a 
woman’s body, in a laboratory.  the term “as-
sisted reproductive technology” (Art) encom-
passes both IVF as well as other newer forms 
of Art.  Despite the increasingly wide-spread 
use of these reproductive technologies, there 
is a lack of common-sense regulation of these 
procedures at both the federal and state levels.  
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this lack of regulation has resulted in the stor-
age of more than 400,000 cryopreserved (fro-
zen) human embryos in laboratories across the 
United States.

In 2004, the President’s Council on Bioethics 
issued a report, Reproduction & Responsibil-
ity, outlining the lack of regulation of Art.  As 
the Council’s report points 
out, “[t]here is only one fed-
eral statute that aims at the 
regulation of assisted repro-
duction: the ‘Fertility Clinic 
Success Rate and Certifica-
tion Act of 1992’ (sometimes 
called the ‘Wyden Act’),” 
and it only serves two pur-
poses: 1) providing consum-
ers with information about 
the effectiveness of Art 
services, and 2) providing states with a model 
certification process for embryo laboratories.4  
Additionally, the “Clinic Laboratory Improve-
ment Amendments of 1988” govern quality as-
surance and control in clinical laboratories in-
cluding those involved in Art, and the Centers 
for Disease Control and Prevention (CDC) has 
announced a new national Art Surveillance 
System.  these regulations pale in comparison 
to those in place in Great Britain, Germany, 
Sweden, Switzerland, and many other euro-
pean nations, where, for example, the number 
of embryos transferred per reproductive cycle 
is limited by law.

the Council’s march 2004 report further con-
firmed that ART is little regulated by the states.  
In fact, as the report noted, “[t]he vast majority 
of state statutes directly concerned with assist-
ed reproduction … are concerned mostly with 
the question of access to such services.”5  For 

example, at least 14 states address insurance 
coverage of Art.  

meanwhile, a small number of states have vari-
ous provisions providing that only physicians 
may perform Art, placing limits on assisted 
insemination procedures, defining the legal 
status of the child created by ART, defining 

the legal status of the parent 
or donor, regulating the use 
of public funds or facilities 
for Art, mandating informed 
consent for Art, or govern-
ing the treatment of human 
embryos.

responsible state and federal 
regulation is necessary for 
several reasons:

•	 Assisted reproductive technologies, 
primarily IVF, are the gateway to all 
future genetic engineering.  the cur-
rent lack of regulation promotes the 
creation and destruction of excess em-
bryos and, if not adequately responded 
to, promotes conditions conducive for 
human cloning and other immoral ex-
perimentation on human life in its ear-
liest forms.

•	 the health of women undergoing IVF, 
who are often injected with hormones 
that may cause cancer and other dis-
eases, may be compromised, and sub-
sequently-born children may suffer 
genetic damage from the procedures.

•	 there are increasing numbers of mul-
tiple births (with associated health and 
safety concerns), as well as the use 
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of so-called selective reductions (i.e., 
abortions) of unborn children.

AUL has drafted model legislation, entitled the 
“Assisted reproductive technologies Disclo-
sure and risk reduction Act,” aimed at ensur-
ing truly informed consent by couples under-
going Art processes as well as regulating the 
number of embryos that can be transferred in a 
single reproductive cycle.

Embryo Adoption

the lack of Art regulation has left hundreds 
of thousands of embryos frozen in time.  But 
through embryo adoption, couples can adopt 
so-called leftover embryos from other couples 
who have already undergone IVF.  this pro-
cess represents an emerging alternative to the 
traditional options left to IVF parents: indefi-
nite cryopreservation, donation to anonymous 
persons, or donation for research.

not only does embryo adoption allow parents 
to choose an alternative other than destruction 
for research, but it also offers a more attractive 
option than donation.  When the embryos are 
donated to other couples, as opposed to adopt-
ed by them, the process is anonymous and the 
placement is usually determined by the fertility 
clinic’s physician.  receiving couples usually 
undergo only basic medical screening and psy-
chological counseling. 

When embryos are adopted, on the other hand, 
the process is typically much more open.  the 
adopting family will likely have access to the 
child’s history, a potential match for future or-
gan donation, and the possibility of a relation-
ship with the placing family.  Programs such 
as the Snowflake Embryo Adoption Program 

require adopting couples to undergo extensive 
screening, such as fingerprinting, background 
checks, home studies, infant CPr, and par-
enting classes.  Placing families and adoptive 
families prepare informational portfolios about 
themselves—dossiers including everything 
from photographs to information regarding 
religious backgrounds.  Like birth mothers, 
genetic parents use this information to choose 
adoptive parents to bear and raise their em-
bryos.

Currently, however, embryos are usually 
stranded in a sort of legal no man’s-land.  many 
courts are reluctant to classify embryos as prop-
erty, but they also do not characterize them as 
human beings.  Laws regarding embryo dona-
tion and adoption are, at best, unsettled.  there 
are no federal laws which specifically address 
these issues, but three states have provided 
general guidance for embryo donation and al-
low for embryo adoption.

AUL has crafted a model bill, entitled the 
“embryo Adoption Act,” for states interested 
in explicitly permitting embryo adoption and 
bringing it under the auspices of their existing 
adoption laws.

Genetic Testing and Discrimination

Genetic testing is currently available for 1,500 
diseases, and tests for hundreds of others are 
currently being developed.6  But, as with other 
areas of biotechnological success, ethical is-
sues have arisen with the advancement of ge-
netic testing.  For example, can health insur-
ance companies use the results of genetic test-
ing in granting or denying coverage?  or can 
employers screen the genetic information of 
potential employees before making hiring or 
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promotion decisions?

Denying health insurance coverage on the ba-
sis of genetic disease is not new.  In the 1970s, 
some insurance companies denied coverage or 
charged higher premiums to African Ameri-
cans who carried the Sickle cell anemia gene.  
more recently, young children were denied 
health insurance because they carried a re-
cessive genetic disease.  In another example, 
the health insurance coverage of a young boy 
with Fragile X Syndrome (an inherited form of 
mental retardation) was dropped; the company 
claimed the syndrome was a pre-existing con-
dition.  on the employment front, workers for 
Burlington northern Sante Fe railroad were 
tested for genetic predisposition to carpal tun-
nel syndrome.

In 2008, Congress took an initial step toward 
protecting patients against such discrimination 
by passing the “Genetic Information nondis-
crimination Act” (GInA).  GInA prohibits em-
ployers and health insurers from discriminat-
ing against persons on the basis of their genetic 
information.

But this is only an initial step.  GInA only pro-
tects against discrimination by employers and 
health insurers—it does not prohibit discrimi-
nation by life, disability, or long-term care in-
surers.  Further, no current federal law or U.S. 
Supreme Court precedent addresses the issue 
of prenatal testing and the proper use of the 
results of genetic testing performed on the un-
born.  therefore, it is up to the states to ensure 
that their citizens are not discriminated against 
by health, life, disability, and long-term care 
insurers.  

Some states already address prenatal testing in 

one way or another—either by affirming life 
or, sadly, by encouraging abortion.  While most 
states and the District of Columbia encourage 
life by prohibiting discrimination by insurance 
companies, there are a number of states that 
encourage the “prevention” (i.e., abortion) of 
birth defects through the use of amniocentesis 
and prenatal testing.  At least 14 states encour-
age such genetic testing or allow discrimina-
tion by insurance companies.

KEY TERMS

•	 Adult stem cells—semi-specialized 
cells that create the end-stage cells 
that do the work of the body.  Pres-
ent throughout life, they continually 
work to replace dying end-stage cells.  
There are no ethical difficulties asso-
ciated with using these cells as there 
are with embryonic stem cells.  Some-
times referred to as “multipotent stem 
cells,” more than 70 different diseases 
have been treated with these cells.

•	 Cloning—the creation, by whatever 
technique, of an entity genetically 
identical to another entity already in 
existence.  through cloning, the new 
entity has only one genetic parent, not 
two as in normal reproduction.

Cloning-for-biomedical-research•	 —
the creation of a new human being at 
the embryonic stage of life genetically 
identical to a single parent, with the in-
tention of harvesting the clone’s stem 
cells for experimentation, thereby re-
sulting in the destruction of the cloned 
human being.
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Cloning-to-produce-children•	 —the 
creation of a new human being at the 
embryonic stage of life genetically 
identical to a single parent, with the 
intention that the cloned human be-
ing will be implanted in a womb and 
born.

•	 Cord blood stem cell—an adult stem 
cell found in the umbilical cord blood 
of newborn infants.  Umbilical cords, 
which are routinely discarded, were 
discovered to have an unusually high 
concentration of adult stem cells which 
are very easy to obtain and are capable 
of treating a host of diseases.  In 2006, 
Congress passed legislation that will 
create a national umbilical cord blood 
bank similar to the national bone mar-
row system for the public.

•	 Embryo—an entity that, through 
whatever means (normal reproduc-
tion, cloning, or other method), has a 
full complement of DnA and, with the 
proper environment and nutrition and 
unless otherwise interrupted, will de-
velop along the natural course of pro-
gression for that species into further 
stages of development until natural 
death.

•	 Embryonic stem cell—an early-stage 
stem cell obtained by destroying em-
bryos of the same species.  embryonic 
stem cells can become virtually any 
type of cell in the body, but only if 
properly directed in their development.  
this naturally happens in the organized 
human embryo, but is something that 
scientists have yet to learn how to con-

trol.  the primary ethical issues associ-
ated with using these cells are that they 
currently require the destruction of a 
living human embryo and that use of 
such cells in medical research consti-
tutes unethical experimentation when 
there has not been adequate research 
using animals.  Sometimes referred to 
as “pluripotent stem cells,” there is not 
a single disease that scientists can treat 
with these cells.

Genetic discrimination—•	 discrimina-
tion which “occurs if people are treat-
ed unfairly because of differences in 
their DnA that increase their chances 
of getting a certain disease. For ex-
ample, a health insurer might refuse to 
give coverage to a woman who has a 
DnA difference that raises her odds of 
getting breast cancer. employers also 
could use DnA information to decide 
whether to hire or fire workers.”7

Genetic testing•	 —testing “developed 
to find DNA differences that affect 
our health.”8  In other words, these are 
tests which “look for alterations in a 
person’s genes or changes in the level 
of key proteins coded for by specific 
genes.”9  It is believed that healthcare 
providers will be able to utilize “infor-
mation about each person’s DnA to 
develop more individualized ways of 
detecting, treating and preventing dis-
ease.”10

•	 Somatic cell nuclear transfer 
(SCNT)—a type of cloning.  A pro-
cess in which the nucleus (and there-
fore the original DnA) is removed 



352

Americans United for Life

from an egg and discarded, the nucleus 
of a somatic (or body) cell containing 
the genetic material of another entity is 
transplanted into the egg, and an elec-
tric shock or chemical solution is used 
to trick the egg into believing it has 
been fertilized.  the egg, containing 
another entity’s DnA, begins dividing 
as any other early embryo.

•	 Zygote—a one-cell embryo.  From 
this one cell will arise every cell in the 
body.  Sometimes referred to as a fer-
tilized egg or “totipotent cell.”

MYTHS & FACTS

Myth:  embryonic stem-cell researchers are 
close to finding cures for a host of terrible dis-
eases, like cancer, diabetes, and neurological 
disorders such as Parkinson’s.
Fact:  embryonic stem cells are unable to cure 
anyone of anything.  Instead, use of the cells in 
humans does little good and can do great harm.  
Adult stem-cell research is helping cure or treat  
more than 70 diseases, with more work being 
prepared for or currently in clinical trials.

Myth:  embryonic stem-cell research, includ-
ing the destruction of embryos for their parts, 
is morally and ethically acceptable.
Fact:  even if breakthroughs using embry-
onic stem cells do occur, it is still unethical 
to destroy human embryos for their “parts.”  
Regardless of the perceived or real benefit of 
destroying human embryos, there is no ethi-
cal justification for destroying nascent human 
life regardless of its origins.  It is never right to 
intentionally kill innocent human life to save 
another’s life, especially in such a systematic 
manner.

Myth:  Cloned human embryos are not really 
human.
Fact:  This would mean that Dolly, the first 
mammal clone, was not a sheep, despite the 
fact she was created using a sheep egg and 
sheep DnA and after birth looked and acted 
like a sheep.  If cloned human embryos are not 
human, then what are they?  the only logical 
answer is that a cloned human embryo is fully 
human.

Myth:  We do not owe a right to life to cloned 
embryos.  they are an unnatural aberration.
Fact:  regardless of the ethical issues sur-
rounding the creation of human clones or why 
a clone was created, if created it should not be 
forbidden to live.  We do not require the de-
struction of human life when created through 
other unethical means (e.g., rape).  Laws 
against creating cloned embryos should not re-
quire the clone’s destruction.

Myth:  A ban on destructive human embryo 
research or human cloning will stifle scien-
tific research or economic development in my 
state.
Fact:  Few companies even do this research, in 
part because there are no foreseeable cures that 
will recoup the dollars needed for investment.  
And, if embryonic stem-cell research ends up 
not producing cures, companies may not sur-
vive long enough to produce any benefit.  

Myth:  embryos left over from in vitro fertil-
ization (IVF) procedures are just going to die 
anyway.  We should get some benefit from 
them.
Fact:  It is not necessarily the case that em-
bryos left over from IVF procedures will be 
destroyed.  Some parents change their mind 
and decide to implant the embryos to give 
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them a chance at survival.  Increasingly, infer-
tile couples are adopting embryos that would 
otherwise be destroyed or languish in cryo-
preservation.  even if these embryos would be 
destroyed, it does not give us the right to use 
them for research material.  

Myth:  You cannot compare a clump of cells 
smaller than the tip of pencil to an existing hu-
man being who is suffering and may die with-
out this research.
Fact:  It is not your size or location that gives 
you value and dignity; rather, it is your status 
as a member of the human race.  every human 
being, whether as small as the tip of a pencil or 
as large as a sumo wrestler, deserves the pro-
tections accorded to all other human beings.  If 
we decide that some members of the human 
race should not receive those protections, then 
we are all at risk if the rich, powerful, or a sim-
ple majority decides some of us are no longer 
worthy of life.

Myth:  Adult stem cells are not as capable as 
embryonic stem cells.
Fact:  While it is generally agreed that embry-
onic stem cells are more flexible in becoming 
different tissue types than adult stem cells, 
the idea that adult cells are not as capable as 
embryonic cells for use in treatments is pure 
speculation.  Currently, adult cells are much 
more capable of treating human beings than 
embryonic cells, which have yet to cure a sin-
gle disease.

Myth:  Promoting embryo adoption will limit 
the availability of embryos for research and 
will therefore prevent us from discovering im-
portant cures for debilitating diseases. 
Fact:  the vast majority of embryos in storage 
(over 80 percent) are reserved for the genetic 

parents’ possible future use.  encouraging em-
bryo adoption will simply lessen the number of 
embryos that remain indefinitely suspended in 
frozen storage, and further allow loving fami-
lies to bear and raise children. 

Myth:  now that the federal government has 
passed GInA, patients are fully protected.
Fact:  GInA does not cover everyone.  For 
example, GInA does not cover members of 
the military.  In addition, GInA only pertains 
to employers and health insurers.  It does not 
prohibit discrimination by life, disability, or 
long-term care insurers.  Furthermore, GInA 
is only a minimum standard of protection that 
must be met in all states.  States are free to pass 
laws providing more protection and more re-
strictions on the use of genetic information by 
insurers and others.

Myth: Americans who possess certain genetic 
traits are already protected under the “Ameri-
cans with Disabilities Act” (ADA).
Fact:  While it is true that the ADA prohib-
its employers from discriminating against dis-
abled persons who are capable of performing 
their duties with reasonable accommodation, 
and the equal employment opportunities 
Commission (eeoC) has stated that healthy 
persons with genetic predispositions to a dis-
ease fall within the scope of the ADA, this car-
ries no weight with insurance companies, who 
are not held accountable to the eeoC in their 
decisions of who and who not to insure.  thus, 
GInA and state laws are necessary to protect 
individuals from such discrimination on the 
part of insurance companies.

Myth:  my state adequately protects me against 
genetic discrimination.
Fact:  While at least 40 states and the District 
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of Columbia prohibit discrimination in health 
insurance policies based upon the results of 
genetic testing, the degree of protection dif-
fers.  For example, some states specifically 
prohibit health insurers from requiring testing, 
while others allow health insurers to consider 
the results of tests only if the patients volun-
tarily submit favorable results.  on the other 
hand, some states actually encourage genetic 
testing or allow discrimination in certain types 
of health insurance policies.  thus, states are 
encouraged to enact further restrictions limit-
ing the use of genetic information by all insur-
ance companies.
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Laws related to Human Cloning

Seven states ban cloning for any purpose, including both cloning-to-produce-children 
and cloning-for-biomedical-research: Ar, In, mI, nD, oK, SD, and VA.

eight states allow human cloning for destructive embryo research 
(cloning-for-biomedical-research) but prohibit attempting to bring a cloned child to 
term (cloning-to-produce-children): CA, Ct, IL, IA, mA, mo, mt, and rI.

Five states have no specific law on human cloning, but have other statutes that either 
expressly or implicitly ban destructive human embryo research on IVF-created 
embryos and possibly on cloned human embryos: LA, me, mn, nm, and PA.

one state permits destructive experimentation on both cloned human embryos and 
cloned human fetuses up to live birth: nJ.
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Laws related to Destructive embryo research

Seven states either expressly or implicitly ban destructive human embryo 
research on IVF-created embryos and/or cloned human embryos: LA, me, mn, 
nm, oK, PA, and SD.

one state expressly permits destructive experimentation on IVF-created 
embryos:  mI

one state permits destructive experimentation on both cloned human embryos 
and cloned human fetuses up to live birth: nJ
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funding of Cloning & 
Destructive Human embryo research

Seven states use state tax dollars to fund destructive human embryo research: 
CA, Ct, IL, mD, mA, nJ, and WI.

Six states restrict funding or use of state facilities for human cloning and/or 
destructive human embryo research: AZ, In, KS, LA, mn, and ne.

one state restricts funding for human cloning and/or destructive embryo research 
and prohibits loans for entities conducting destructive human embryo research, 
but also allows tax incentives for destructive human embryo research by providing 
that research equipment is not taxed: VA
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ethical research Alternatives

At least 16 states promote or encourage the use of umbilical cord cells and/or 
other forms of adult stem cells for research: AZ, Co, FL, GA, mD, mA, mo, ne, 
nJ, nm, nY, nC, oK, tn, tX, and VA.
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Other restrictions on Cloning & 
Destructive Human embryo  research

nineteen states continue to ban so-called fetal experimentation (however, four federal 
courts have invalidated other states’ fetal experimentation laws): FL, KY, LA, me, 
mA, mn, mt, ne, nm, nD, oH, oK, PA, rI, SD, tn, tX, Ut, and WY.
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Laws related to Chimeras

one state prohibits the creation of human-animal hybrids: LA.
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State regulation of ArT/ivf

only one state comprehensively regulates Art/IVF and facilities performing such 
procedures: PA

At least five states regulate the donation and/or transfer of human sperm, human 
eggs, or pre-embryos: CA, FL, ID, nY, and oK

Four states require some form of informed consent or impose specific contractual 
requirements for Art/IVF: Ar, Ct, mA, and VA
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Other State regulations of ArT/ivf

At least five states regulate the types of healthcare providers that can perform 
Art/IVF: Ar, Ct, ID, nH, and or

two states regulate gestational surrogacy: FL and nY

At least two other states provide minimal regulation of Art/IVF: SD and tX
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Laws regarding Life & Parenthood in ArT/ivf

Only one state by law defines an embryo conceived through ART/IVF as a “juridical 
(or legal) person”: LA

two states regulate the use and treatment of gametes, neonates, embryos, or fetuses: 
mI and SD

At least six states terminate parental rights/responsibilities of donors or otherwise 
govern the legal status of children conceived through the use of Art/IVF: AL, CA, 
Ct, De, FL, and nD
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Laws related to embryo Donation & Adoption

Four states have laws in effect providing some general guidance for embryo 
donation: CA, oH, oK, and tX.

three states have laws in effect providing some general guidance for embryo 
donation and allow for embryo adoption: FL, GA, and LA.
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ne of the basic foundations of Ameri-
can society is that human beings have 

inherent dignity and, therefore, are always to 
be treated as ends and never merely as means 
to an end.  Consequently, even the noble goal 
of healing people must not be achieved by the 
immoral means of destroying other human be-
ings, including those at the embryonic stage 
of life.  of all human beings, embryos are the 
most defenseless against abuse.  the intention-
al destruction of some human beings for the 
alleged good of other human beings is always 
morally wrong.  therefore, destroying human 
embryos to harvest their stem cells should be 
legally proscribed, as should all forms of hu-
man cloning.

Unfortunately, the ongoing legislative debates 
in state houses around the nation over mea-
sures to proscribe or support stem cell research 
and human cloning are filled with hyperbole 
and misinformation.  the following is just a 
sampling of important information all too often 
missing or withheld from crucial public discus-
sions over the desirability and morality of re-
search and experimentation on human beings 
at the earliest stages of life:

•	 the American people and their elected 
representatives should be cautious of 
the seductive claims of medical utopia 
made by biotech research firms who 
have a strong financial interest in us-

ing human beings as commodities.  
Biotech companies advocating for the 
legalization and government funding 
of embryonic stem-cell research usu-
ally neglect to inform the public that 
embryonic research is far superceded 
in successful current applications by 
those derived from ethical research, 
principally that involving adult stem 
cells.  

•	 Bans on medical research that destroys 
human life at its earliest stages or that 
creates human life for further research 
or experimentation (i.e., human clon-
ing) would have the indirect benefit of 
allowing research money and effort to 
be directed to the already productive 
field of adult stem-cell transplantation 
and somatic cell gene therapies.  these 
procedures are free of the ethical di-
lemmas associated with destructive 
human embryo research.

•	 Importantly, adult stem cells have a 
proven record of effective clinical 
remedies, which cannot be said for em-
bryonic stem cells.  to date, scientists 
have been able to help patients suf-
fering from over 70 different diseases 
and injuries—including brain cancer, 
leukemia, lymphoma, Crone’s disease, 
Lupus, heart damage, Parkinson’s, 

O
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Sickle cell anemia, and end-stage blad-
der disease—using adult stem cells.  
no clinical use of human embryonic 
stem cells has yet been published in 
the scientific literature.  

A general misconception exists that •	
there are two types of human clon-
ing—“cloning-to-produce-children” 
and “cloning-for-biomedical-re-
search.”  In truth, these designations 
are simply two different rationales 
or justifications offered for the same 
procedure, known medically as “so-
matic cell nuclear transfer,” or human 
cloning.  Both rationales are morally 
wrong because scientifically both be-
gin with the creation of a cloned hu-
man being at the embryonic stage of 
life.  The differing justifications that 
one clone is destined for implantation 
in a womb and the other is destined 
to be destroyed for its stem cells do 
not—and cannot—change the basic 
scientific fact that the cloned human 
embryos created for both reproductive 
or therapeutic purposes are simultane-
ously human beings.

In 2009, legislators in 31 states considered 
more than 95 measures related to biotechnolo-
gies.  this level of activity represents an almost 
20 percent increase from 2008.  over the last 
several years, however, we have seen a signifi-
cant downward trend in legislation concerning 
these critical and emerging areas.  thus, even 
with the increase in bioethics-related legis-
lation in 2009, this level of activity does not 
compare favorably to the 500 bills introduced 
in 2005.

Human Cloning

At least 11 states—including Alabama, Geor-
gia, michigan, minnesota, montana, new 
mexico, new York, oklahoma, oregon, texas, 
and West Virginia—considered measures relat-
ed to human cloning.

montana enacted a measure that bans cloning 
for reproductive purposes (cloning-to-pro-
duce-children), but it does not ban cloning for 
all purposes.

oklahoma enacted a measure that prohibits hu-
man cloning for all purposes (both cloning-to-
produce-children and cloning-for-biomedical-
research).

Destructive Embryo Research

At least 12 states—including Alabama, Cali-
fornia, Georgia, Illinois, maryland, michigan, 
minnesota, mississippi, new mexico, new 
York, oklahoma, and oregon—considered 
measures banning or promoting destructive 
embryo research.  In addition, West Virginia 
considered a measure prohibiting the use of 
“unborn children” in research experiments.

oklahoma enacted a measure which prohibits 
nontherapeutic research that destroys human 
embryos or subjects embryos to risk of injury 
or death.

Ethical Forms of Research

At least seven states—Illinois, maine, michi-
gan, minnesota, north Carolina, ohio, and 
texas—considered measures promoting ethical 
forms of stem cell research, including the use 
of adult stem cells and umbilical cord blood.



Defending Life 2010

367

north Carolina enacted legislation requiring 
the Department of Health and Human Services 
to make publications available to the public 
regarding umbilical cord stem cells and um-
bilical cord blood banking.  the new law also 
requires that the Department encourage health-
care professionals to provide the publications 
to their pregnant patients.

State Funding of Biotechnology

Funding measures ran the gamut in 2009, from 
prohibiting taxpayer funding of destructive em-
bryo research and/or clon-
ing, to funding ethical forms 
of research, to funding de-
structive embryo research.  
In all, eight states considered 
funding measures related to 
biotechnologies.

Four states—minnesota, 
missouri, new York, and 
texas—considered mea-
sures prohibiting or limiting 
the use of public funding for 
human cloning or destructive embryo research.  
minnesota enacted a measure prohibiting the 
funding of human cloning.

three states—maine, nebraska, and okla-
homa—considered measures funding ethical 
forms of research.  nebraska enacted a mea-
sure that funds programs enacted in 2008 that 
support ethical research, and oklahoma direct-
ed funding toward ethical research.

only one state, oregon, considered legislation 
funding destructive embryo research.

Chimeras

only three states—Georgia, Louisiana, and 
michigan—considered measures prohibiting 
the creation of human-animal hybrids, with 
Louisiana enacting its bill.

Assisted Reproductive Technology

At least 19 states considered measures related 
to assisted reproductive technologies (Art), 
including in vitro fertilization (IVF).  As usual, 
most of these bills involved access to—not 

regulation of—the Art in-
dustry.

At least 11 states—including 
Arkansas, Georgia, Illinois, 
Kentucky, maryland, massa-
chusetts, michigan, missis-
sippi, missouri, oregon, and 
rhode Island—considered 
measures broadening insur-
ance coverage for assisted 
reproductive technologies.

At least eight states—including California, 
Georgia, Hawaii, michigan, minnesota, mis-
souri, new York, and oklahoma—considered 
measures regulating (to varying degrees) the 
Art industry.  missouri’s bill would have lim-
ited the number of embryos a physician could 
implant in a woman per reproductive cycle.

A handful of states—including Georgia, Iowa, 
new York, north Dakota, and oklahoma—
considered measures related to parentage.  
north Dakota enacted a law involving Art 
and inheritance rights.

nebraska considered a measure calling for an 
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interim study to examine in vitro fertilization.

Embryo Adoption

While only one state considered a measure re-
lated to embryo adoption in 2008, five states—
Georgia, massachusetts, mississippi, okla-
homa, and tennessee—considered such mea-
sures in 2009.

Georgia enacted a law changing the definition 
of “child” to include a human embryo and pro-
viding specific procedures for embryo adop-
tion.

Human Egg Donation

At least three states—California, Florida, and 
minnesota—considered legislation regulating 
the donation of or solicitation of human eggs.

Genetic Discrimination

Colorado enacted a measure providing for li-
ability and limitations on disclosure of genetic 
information and preventing genetic informa-
tion from being used to deny access to health-
care insurance or medicare supplemental in-
surance coverage.
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HUMAn CLOning PrOHiBiTiOn ACT

HoUSe/SenAte BILL no. ______  
By representatives/Senators ____________  

Section 1.  Title. 

this Act may be known and cited as the “Human Cloning Prohibition Act.” 

Section 2.  Legislative Findings. 

(a) the [Legislature] of the state of [Insert name of State] finds that: 

At least one company has announced that it has successfully cloned a human (1) 
being at an early embryonic stage of life, and others have announced that they 
will attempt to clone a human being using the technique known as somatic cell 
nuclear transfer. 

efforts to create human beings through cloning mark a new and decisive step (2) 
toward turning human reproduction into a manufacturing process in which 
human beings are made in laboratories to preordained specifications and, 
potentially, in multiple copies. 

Creating cloned live-born human children, or “cloning-to-produce-children,” (3) 
begins by creating cloned human beings at the embryonic stage of life, a 
process which some also propose as a way of creating human embryos for 
destructive research as sources of stem cells and tissues for possible treatment 
of other humans, or “cloning-for-biomedical-research;” 

many scientists agree that attempts at “cloning-to-produce-children” pose a (4) 
massive risk of producing children who are stillborn, unhealthy, or severely 
disabled, and that attempts at “cloning-for-biomedical-research” always result 
in the destruction of human beings at the embryonic stage of life when their 
stem cells are harvested.

the prospect of creating new human life, solely to be exploited (“cloning-(5) 
to-produce-children”) or destroyed (“cloning-for-biomedical-research”) in 
these ways, has been condemned on moral grounds by many as displaying a 
profound disrespect for life. 
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the distinction between so-called therapeutic cloning and reproductive cloning (6) 
is a false distinction scientifically because both begin with the reproduction of 
a human being at the embryonic stage of life, one destined for implantation in a 
womb and one destined for destructive farming of its stem cells.  regardless of 
its ultimate destiny, all human embryos are simultaneously human beings. 

It will be nearly impossible to ban only attempts at “cloning-to-produce-(7) 
children” if “cloning-for-biomedical-research” is allowed because cloning 
would take place within the privacy of a doctor-patient relationship; the 
implantation of embryos to begin a pregnancy is a simple procedure; and any 
government effort to prevent the implantation of an existing cloned embryo or 
to prevent birth once implantation has occurred would raise substantial moral, 
legal, and practical issues.

(b) Based on the above findings, it is the purpose of this Act to prohibit the use of 
cloning technology to initiate the development of new human beings at the embryonic stage 
of life for any purpose. 

Section 3.  Definitions. 

For purposes of this Act: 

(a) “Human cloning” means human asexual reproduction, accomplished by (1) 
introducing the genetic material from one or more human somatic or embryonic cells into a 
fertilized or unfertilized oocyte whose nuclear material has been removed or inactivated before 
or after introduction, so as to produce an organism at any stage of development with a human 
or predominantly human genetic constitution; (2) artificially subdividing a human embryo at 
any time from the two-cell stage onward, such that more than one human organism results; or 
(3) introducing pluripotent cells from any source into a human embryo, nonhuman embryo, or 
artificially-manufactured human embryo or trophoblast, under conditions where the introduced 
cells generate all or most of the body tissues of the developing organism. 

(b) “Somatic cell” means a cell having a complete set of chromosomes obtained from a 
living or deceased human body at any stage of development. 

(c) “Embryo” means an organism of the species homo sapiens from the single cell stage to 
eight weeks development. 

(d) “Fetus” means an organism of the species homo sapiens from eight weeks 
development until complete expulsion or extraction from a woman’s body, or removal from 
an artificial womb or other similar environment designed to nurture the development of such 
organism. 
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(e) “Pluripotent cells” means stem cells possessing the ability to give rise to most or all of 
the various cell types that make up the body.  one demonstration of pluripotency is the ability, 
even after prolonged culture, to form derivatives of all three embryonic germ layers from the 
progeny of a single cell.

Section 4.  Prohibitions. 

It shall be unlawful for any person or entity, public or private, to intentionally or knowingly: 

(a) perform or attempt to perform human cloning; 

(b) participate in an attempt to perform human cloning; 

(c) transfer or receive the product of human cloning for any purpose; or 

(d)  transfer or receive, in whole or in part, any oocyte, embryo, fetus, or human somatic 
cell for the purpose of human cloning. 

Section 5.  Exceptions. 

Nothing in this Act shall restrict areas of scientific research not specifically prohibited by this 
Act, including in vitro fertilization; the administration of fertility-enhancing drugs; or research 
in the use of nuclear transfer or other cloning techniques to produce molecules, DnA, tissues, 
organs, plants, animals other than humans or cells other than human embryos. 

Section 6.  Penalties. 

(a) Criminal Penalties:  

Any person or entity that violates Sections 4(a) or 4(b) of this Act shall be (1) 
guilty of a [Insert degree of felony]. 

Any person or entity that violates Sections 4(c) or 4(d) of this Act shall be (2) 
guilty of a [Insert degree of misdemeanor]. 

(b) Civil Penalty. Any person or entity that violates any provision of this Act and derives 
a pecuniary gain from such violation shall be fined [Insert appropriate amount] or twice the 
amount of gross gain, or any amount intermediate between the foregoing, at the discretion of 
the court. 

(c) Unprofessional Conduct.  Any violation of this Act shall constitute unprofessional 
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conduct pursuant to [Insert appropriate statutes for 1) medical doctors and surgeons and 
2) osteopathic doctors] and shall result in permanent revocation of the violator’s license to 
practice medicine. 

(d) trade, occupation, or Profession.  Any violation of this Act may be the basis for 
denying an application for, denying an application for the renewal of, or revoking any license, 
permit, certificate, or any other form of permission required to practice or engage in a trade, 
occupation, or profession. 

Section 7.  Severability. 

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.

Section 8.  Right of Intervention

the [Legislature], by joint resolution, may appoint one or more of its members who sponsored 
or co-sponsored this Act, as a matter of right and in his or her official capacity, to intervene to 
defend this law in any case in which its constitutionality is challenged.

Section 9.  Effective Date 

this Act takes effect on [Insert date]. 
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DeSTrUCTive HUMAn eMBrYO reSeArCH ACT

HoUSe/SenAte BILL no. ____
Sponsored by representatives/Senators __________

Section 1.  Title. 

this Act may be known and cited as the “Destructive Human embryo research Act.” 

Section 2.  Legislative Findings and Purpose. 

(a)   the [Legislature] of the State of [Insert name of State] finds that: 

Human embryos are human beings at the earliest stage of development; (1) 

Some human embryos are being created and then destroyed to obtain (2) 
stem cells for research; 

Destructive human embryo research to obtain embryonic stem cells raises (3) 
grave moral, ethical, scientific, and medical issues that must be addressed; 

The moral justification of medical or scientific research cannot be (4) 
based upon the dehumanizing and utilitarian premise that the end 
justifies any means; and

medical research and treatment does not require the destruction of human life, (5) 
because it can be ethically pursued in other ways, including the use of adult 
stem cells. 

(b)  Accordingly, it is the purpose of this Act to prohibit destructive human embryo 
research. 

Section 3.  Definitions. 

For purposes of this Act: 

(a)  “Human embryo” means a genetically complete living organism of the species homo 
sapiens, from the single cell stage to eight weeks development, that is not located in a woman’s 
body. 
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(b)  “Gamete” means a human sperm or unfertilized human ovum. 

(c)  “Destructive research” means medical procedures, scientific or laboratory research, or 
other kinds of investigation that kill or injure the subject of such research.  It does not include: 

in vitro(1)  fertilization and accompanying embryo transfer to a woman’s body, or 

any diagnostic procedure that may benefit the human embryo subject to such (2) 
tests. 

Section 4.  Prohibitions. 

It shall be unlawful for any person to: 

(a)  intentionally or knowingly conduct destructive research on a human embryo;   

(b)  buy, sell, receive, or otherwise transfer a human embryo with the knowledge that such 
embryo will be subjected to destructive research; or

(c)  buy, sell, receive, or otherwise transfer gametes with the knowledge that a human 
embryo will be produced from such gametes to be used in destructive research. 

Section 5.  Sanctions. 

(a)  Whoever violates Section 4(a) shall be guilty of a [Insert degree of felony or 
misdemeanor] for each violation. 

(b)  Whoever violates Section 4(b) shall be guilty of a [Insert degree of felony or 
misdemeanor] for each violation. 

(c)  Whoever violates Section 4(c) shall be guilty of a [Insert degree of felony or 
misdemeanor] for each violation. 

Section 6.  Severability. 

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.
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Section 7.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members who sponsored 
or co-sponsored this Act, as a matter of right and in his or her official capacity, to intervene to 
defend this law in any case in which its constitutionality is challenged.

Section 8.  Effective Date. 

this Act takes effect on [Insert date]. 
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PrOHiBiTiOn On PUBLiC fUnDing Of HUMAn CLOning 
AnD DeSTrUCTive eMBrYO reSeArCH ACT

HoUSe/SenAte Bill no.____
By representatives/Senators______________

Section 1.  Short Title.

this Act may be cited as the “Prohibition on Public Funding of Human Cloning and 
Destructive embryo research Act.”

Section 2.  Legislative Findings and Purpose.

(a) the [Legislature] of the State of [Insert name of State] finds that:

the prospect of creating new human life solely to be exploited or destroyed (1) 
has been condemned on moral grounds by many as displaying a profound 
disrespect for human life.

Destructive human embryo research reduces the status of human beings from (2) 
ends in themselves to a mere means to another’s possible benefit.

The moral justification of medical or scientific research cannot be based upon (3) 
the dehumanizing and utilitarian premise that the potential ends justify any 
means.

ethical research—research not involving human cloning and destructive (4) 
embryo research—has proven more promising than destructive research.  
For example, so-called therapeutic cloning has, thus far, made no valuable 
therapeutic advancements, while research with ethically-obtained adult stem 
cells has already produced significant and valuable contributions and improved 
patient health.  Adult stem-cell contributions have included heart tissue 
regeneration; corneal reconstruction; treatment for autoimmune diseases such 
as diabetes, lupus, Crohn’s disease, and multiple sclerosis; and treatment for 
leukemia and other related bone and blood cancers.

moreover, recent and promising advances in reprogramming human cells to (5) 
behave as if in an embryonic state render controversial cloned human embryos 
unnecessary for use in embryonic stem-cell research.
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Cloning embryos and destructive embryo research require human egg cells, (6) 
which are highly expensive to obtain.

Harvesting human egg cells also poses significant health risks to women.  Such (7) 
risks include ovarian hyperstimulation syndrome, damage to internal organs or 
blood vessels, infertility, depression, and death.

Harvesting human egg cells for research, whether women are compensated or (8) 
not, could result in the commoditization of women.

Public opinion is divided over the deep, conflicting moral and ethical concerns (9) 
on matters related to payment to women for access to their human egg cells.  
Providing public funds to be exchanged in these transactions would be a 
misuse of revenue collected from concerned [citizens or Americans].

Public opinion is similarly divided over the deep, conflicting moral and (10) 
ethical concerns surrounding the creation and destruction of human embryos.  
Providing public funds to such research would be a misuse of revenue 
collected by this State.

(b) the [Legislature’s] purpose in enacting this ban on taxpayer funding is to further the 
important and compelling state interests of:

 (1) respecting life and fostering a culture of life;

 (2) Limiting public expenditures;

 (3) Directing public expenditures away from funding research that has not
  yielded any significant scientific contributions;

 (4) Directing public expenditures toward funding research that has already 
  yielded significant contributions for patients;

 (5) relieving the consciences of taxpayers concerned about the possible 
  exploitation of women that may result from the collection of and payment for  
  human egg cells; and

 (6) relieving the consciences of those resident taxpayers who object to human 
  cloning and destructive embryo research.
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Section 3.  Definitions.

For the purposes of this Act:

“(a) Human cloning” means human asexual reproduction, accomplished by (1) introducing 
the genetic material from one or more human somatic or embryonic cells into a fertilized or 
unfertilized oocyte whose nuclear material has been removed or inactivated before or after 
introduction, so as to produce an organism at any stage of development with a human or 
predominantly human genetic constitution; (2) artificially subdividing a human embryo at 
any time from the two-cell stage onward, such that more than one human organism results; 
or (3) introducing pluripotent cells from any source into a human embryo, nonhuman 
embryo, or artificially-manufactured human embryo or trophoblast, under conditions where 
the introduced cells generate all or most of the body tissues of the developing organism. 

(b) “Somatic cell” means a cell having a complete or nearly complete set of chromosomes 
obtained from a living or deceased human body at any stage of development.

(c) “Human embryo” means an organism with a human or predominately human genetic 
constitution, from a single cell up to eight weeks of development, that is derived by 
fertilization, parthenogenesis, cloning (also known as ‘somatic cell nuclear transfer’), or 
any other means from one or more human gametes or human diploid cells.

(d) “Embryonic stem cell” means a stem cell obtained from an embryo of the same species. 

(e) “Destructive research” means medical procedures, scientific or laboratory research, or 
other kinds of investigation that kill or injure the subject of such research.  It does not 
include:

 (1) In vitro fertilization and accompanying embryo transfer to a woman’s body;

research in the use of nuclear transfer or other cloning techniques to produce (2) 
molecules; deoxyribonucleic acid; cells other than human embryos, tissues, 
organs, plants, or animals other than humans; or

Any diagnostic procedure that benefits the human embryo subject to such tests, (3) 
while not imposing risks greater than those considered acceptable for other 
human research subjects. 

(f) “Pluripotent cells” means stem cells possessing the ability to give rise to most or all of 
the various cell types that make up the body.  one demonstration of pluripotency is the ability, 
even after prolonged culture, to form derivatives of all three embryonic germ layers from the 
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progeny of a single cell.

(g) “Public funds” means, but is not limited to:

Any monies received or controlled by the State or any official, department, (1) 
division, agency, or educational or political subdivision thereof, including 
but not limited to monies derived from federal, state, or local taxes, gifts, or 
grants from any source; settlements of any claims or causes of action, public 
or private; bond proceeds or investment income; federal grants or payments; or 
intergovernmental transfers; and

A(2) ny monies received or controlled by an official, department, division, or 
agency of state government or any educational or political subdivision thereof, 
or to any person or entity pursuant to appropriation by the [Legislature] or 
governing body of any political subdivision of this State.

Section 4.  Human Cloning and Destructive Embryonic Stem-Cell Research Against 
Public Policy.

the [Legislature] declares that public funding of human cloning and destructive embryo 
research is against public policy.

Section 5.  Prohibition.

(a) No public funds shall be used to finance human cloning or destructive embryo research.  
the State, a state educational institution, or a political subdivision of the State may not use 
public funds, facilities, or employees to knowingly destroy human embryos for the purpose of 
research or knowingly participate in human cloning or attempted human cloning.  

(b) no public funds shall be used to buy, receive, or otherwise transfer a human embryo 
with the knowledge that such embryo will be subjected to destructive research; and

(c) no public funds shall be used to buy, receive, or otherwise transfer gametes with the 
knowledge that a human embryo will be produced from such gametes to be used in destructive 
research.

this Section will go into effect notwithstanding any other law in the State.

Section 6.  Exceptions.

Nothing in this Act shall restrict the funding of areas of scientific research not specifically 
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prohibited by this Act, including:

(a) In vitro fertilization and accompanying embryo transfer to a woman’s body;

(b) the administration of fertility enhancing drugs; 

(c) research in the use of nuclear transfer or other cloning techniques to produce 
molecules; deoxyribonucleic acid; tissues, organs, plants, or animals other than humans, or 
cells other than human embryos; and 

(d) Any diagnostic procedure that benefits the human embryo subject to such tests, while 
not imposing risks greater than those considered acceptable for other human research subjects

Section 7.  Penalties.

(a) Criminal Penalty.  Any person or entity that knowingly fails or refuses to comply with 
this Act is guilty of a [Insert class felony or misdemeanor].

(b) Civil Penalty.  Any person or entity that knowingly fails or refuses to comply with this 
Act shall be fined [Insert amount].

(c) trade, occupation, or Profession.  Any violation of this Act may be the basis for 
denying an application for, denying an application for the renewal of, or revoking any license, 
permit, certificate, or any other form of permission required to practice or engage in a trade, 
occupation, or profession.

Section 8.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.

Section 9.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right to defend 
this law in any case in which its constitutionality is challenged.
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Section 10.  Standing.

The provisions of this Act shall inure to the benefit of all residents of this State. Any taxpayer of 
this State or any political subdivision of this State shall have standing to bring suit against the 
State or any official, department, division, agency, or political subdivision of this State, and any 
recipient of public funds who or which is in violation of this Act in any court with jurisdiction 
to enforce the provisions of this Act.

Section 11.  Effective Date.

this Act takes effect on [Insert date].
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ASSiSTeD rePrODUCTive TeCHnOLOgieS (ArT) DiSCLOSUre 
AnD riSK reDUCTiOn ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators _____________

Section 1.  Title. 

this Act may be known and cited as the “Assisted reproductive technology (Art) Disclosure 
and risk reduction Act.” 

Section 2.  Legislative Findings and Purposes.

(a)  the [Legislature] of the State of [Insert name of Sstate] finds that:

Infertility is of grave concern to many couples and individuals who want to be (1) 
parents.  

Assisted reproductive technology (Art) is a growing, $4 billion annual (2) 
industry that serves an increasing number of patients.

Art procedures are expensive.  each cycle can cost $10,000 to 15,000 or (3) 
more.

Full information about the costs and risks of Art is necessary for patients to (4) 
evaluate Art, including the risks associated with multiple gestation.

Only one federal statute, the “Fertility Clinic Success Rate and Certification (5) 
Act of 1992” (42 USCA §263a-1 et seq), directly regulates Art procedures by 
requiring the reporting of clinic success rates.

Art is subject to little state regulation.  For example, Connecticut and Virginia (6) 
require the disclosure and reporting of Art success rates.  new Hampshire 
and Pennsylvania impose some regulations on Art clinics, while several states 
require insurance coverage for Art. 

A number of countries regulate certain aspects of Art.  Brazil, Denmark, (7) 
Germany, Hungary, Saudi Arabia, Singapore, Sweden, and Switzerland limit 
the number of embryos (from two to four) that can be transferred per treatment 
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cycle.  For example, Germany, Sweden, Denmark, and Switzerland limit 
transfers to three embryos, at most, per cycle.  the United Kingdom limits the 
number transferred to two. 

Voluntary self-regulation of Art programs is not completely effective.  not (8) 
all Art programs or facilities are members of professional organizations, like 
the Society for Assisted reproductive technology (SArt) or the American 
Society for reproductive medicine (ASrm).  moreover, the professional 
organizations do not independently confirm that their members follow their 
voluntary guidelines. 

In most cases, Art involves the creation of multiple embryos, some of which (9) 
are not subsequently used in an implantation (transfer) procedure.

this State has an interest in ensuring protection for mothers who undergo Art (10) 
and for the future health of children conceived through Art.

Informed consent is one of the core principles of ethical medical practice (11) 
and every patient has a right to information pertinent to an invasive medical 
procedure.  Further, Art is unique because it produces a third party, the 
prospective child, who must also be considered and protected.

thorough recordkeeping and reporting is necessary for public education about (12) 
the rates of success and the costs, risks, and benefits of ART and to ensure 
proper accountability. 

one problem associated with Art is high-order multiple pregnancies (three (13) 
or more embryos implanting) and their associated health risks to mother 
and children, for which the economic burdens for parents and society are 
significant.

Fetal reduction in the event of a high-order multiple pregnancy involves (14) 
significant risks to the mother and to prospective children subsequently born. 

(b)  Based on the findings in Subsection (a) of this Section, the purpose of this Act is to:

Protect the safety and well-being of women using Art and the children (1) 
conceived through Art;

establish standards for obtaining informed consent from couples and (2) 
individuals seeking Art;
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require adequate reporting for facilities providing Art services;(3) 

reduce the risk of high-order multiple gestations and the risk of pre-maturity (4) 
and other complications to mothers and children by limiting the number of 
embryos transferred in any reproductive cycle;

reduce the risks of fetal reduction to mothers and children; and(5) 

Institute annual reporting requirements to the [(6) Insert name of State health 
department or other appropriate agency].

Section 3.  Definitions.  

For purposes of this Act only: 

(a)  “Assisted reproductive technology (ART)” means all treatments and procedures 
which include the handling of human eggs and sperm, including in vitro fertilization, gamete 
intrafallopian transfer (GIFT), zygote intrafallopian transfer (ZIFT), and such other specific 
technologies as the [Department of Health] may include in this definition.

(b)  “ART program” or “program” means all treatments or procedures which include the 
handling of both human eggs and sperm.

(c)  “Department” means the [Insert name of State health department or other appropriate 
agency]. 

(d)  “Embryo” means the developing human organism however generated, beginning with 
the diploid cell resulting from the fusion of the male and female pronuclei, or from somatic 
cell nuclear transfer, or by other means, until approximately the end of the second month of 
development. 
 
(e)  “Gamete” means human egg (oocyte) and sperm.

(f)  “Fetal reduction” means the induced termination of one or more embryos or fetuses.

Section 4.  Informed Consent.

(a)   All Art programs providing assisted reproductive technologies must, at least 24 
hours prior to obtaining a signed contract for services, provide patients with the following 
information in writing, and obtain a signed disclosure form before services commence:
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Description of the procedure(s)(1) 

outcomes and success:(2) 

the likelihood that the patient will become pregnant, based on experience a. 
at that particular program with patients of comparable age and medical 
conditions;

Statistics on the facility’s success rate, including the total number of live b. 
births, the number of live births as a percentage of completed retrieval cycles, 
the rates for clinical pregnancy and delivery per completed retrieval cycle 
bracketed by age groups consisting of women under 30 years of age, women 
aged 30 through 34 years, women aged 35 through 39 years, and women aged 
40 years and older;

the likelihood of the patient having a live-born child based on a forthright c. 
assessment of her particular age, circumstances, and embryo transfer options;

the program’s most recent outcome statistics, as reported to the Centers for d. 
Disease Control and Prevention (CDC);

the existence of, and availability of data from, the “Fertility Clinic Success e. 
Rate and Certification Act” regarding pregnancy and live-birth success rates 
of Art programs, and a copy of the annual report by the Art program to the 
CDC pursuant to said Act; and

Statistics reported by the program to federal and state agencies are to be f. 
provided to the patient, along with reported statistics from all other clinics in 
the state and national Art statistics as reported to the CDC, along with an 
explanation of the relevance of the statistics.

Costs:(3) 

a. the anticipated price (to the patient) of all procedures, including any charges 
for procedures and medications not covered in the standard fee; and

b. Average cost to patients of a successful assisted pregnancy.

major known risks:(4) 

a. All major known risks and side effects to mothers and children conceived, 
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including psychological risks, associated with all Art drugs and procedures 
considered;

b. the risks associated with any drugs or fertility-enhancing medications 
proposed;

c. the risks associated with egg retrieval and embryo or oocyte transfer; and

d. the risks associated with multiple gestation to mother and child(ren).

multiple gestation and fetal reduction:(5) 

a. the likelihood that fetal reduction might be recommended as a response to 
multiple gestation; and

b. A clear explanation of the nature of fetal reduction and the associated risks 
for mother and any surviving child.

c. Decisions about embryo conception and transfer, including the patient’s right 
to determine the number of embryos or oocytes to conceive and transfer.

Donor gametes:  If relevant, the testing protocol used to ensure that gamete (6) 
donors are free from known infection, including human immunodeficiency 
viruses, and free from carriers of known genetic and chromosomal diseases.

non-transferred embryos:(7) 

a. the availability of embryo adoption for non-transferred embryos and 
information on agencies in the State that process embryo adoption;

b. the risks of cryopreservation for embryos, including information concerning 
the current feasibility of freezing eggs rather than embryos, and any influence 
that may have on the likelihood of a live-birth;

c. the current law governing disputes concerning excess embryos; and

d. Information concerning disposition of non-transferred embryos that may be 
chosen by the patient, and the rights of patients regarding that disposition, and 
the need to state their wishes and intentions regarding disposition.

Changes that may affect the contract:(8) 
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the effect on treatment, embryos, and the validity of informed consent of clinic g. 
closings, divorce, separation, failure to pay storage fees for excess embryos, 
failure to pay treatment fees, inability to agree on fate of embryos, death of 
patient or others, withdrawal of consent for transfer after fertilization but 
before cryopreservation, incapacity, unavailability of agreed upon disposition 
of embryos, or loss of contact with the clinic; and

the patient’s right to revoke consent at any time and that charges will be h. 
limited to only the services provided, with exceptions possibly made for some 
shared-risk programs, if relevant.

(b)  this information must be discussed with the patient, and the Art program must 
provide written documentation that all relevant information required by this Section has been 
given to the patient.

(c)  Patients shall be informed of the option of additional counseling throughout future 
procedures, even if counseling was refused in the past.

(d)  each time a new cycle is undertaken, informed consent must be obtained and 
information provided to the patient with the latest statistics and findings concerning the 
patient’s status.

(e)  the [Commissioner of Health or other appropriate office/individual] is authorized to 
promulgate additional regulations providing more specific guidance for ensuring fully informed 
consent to Art.

Section 5.  Data Collection & Reporting Requirements.

(a)  All ART programs shall confidentially collect and maintain the following information, 
pertaining to the particular ART program, and confidentially report, on such forms as the 
Department prescribes, the following information to [Insert name of state health department or 
other appropriate agency], no later than February 1 following any year such procedures were 
performed:

Success rates(1) 

Rates of success, defined as the total number of live births achieved, the a. 
percentage of live births per completed cycle of egg retrieval, and the numbers 
of both clinical pregnancy and actual delivery as ratios against the number of 
retrieval cycles completed.  these statistics must be broken down into the age 
group of patients: <30, 30-34, 35-37, 38-40, 41-42, and >43;
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rate of live births per transfer; andb. 

number of live births per ovarian stimulation, broken down into age groups.c. 

Storage(2) 

a. Information regarding the safekeeping of embryos including:

storage location (if stored);i. 

location to which relocated (if transferred to another facility);ii. 

purpose for which relocated (if transferred to another facility); andiii. 

time and date of disposal of each patient’s embryos, if destroyed.iv. 

technologies:  Percentage usage of types of Art, including IVF, GIFt, ZIFt, (3) 
combination, or other.

multiples:(4) 

a. Percentage of pregnancies resulting in multi-fetal pregnancies, broken down by 
number of fetuses; and

b. Percentage of live births having multiple infants.

Fetal reduction:(5) 

a. number of fetal reductions performed, individually reported, identifying the 
number of embryos transferred before the reduction;

b. Percentage of transferred embryos that implant;

c. Percentage of premature births per singleton and multiple births; and

the use of pre-implantation genetic diagnosis (PGD), if used in the Art d. 
program, including data on it safety and efficacy.

Prematurity and other abnormalities:(6) 

a. Percentage of birth defects per singleton and multiple births; and
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b. Percentage of fetal reductions that resulted in a miscarriage. 

(b)  the program’s medical director shall verify in writing the accuracy of the foregoing 
data.  

(c)  the [Commissioner of Health or other appropriate office or individual] is authorized 
to promulgate additional regulations requiring additional or more specific data collection and 
reporting, as needed.  [The Commissioner shall make the data available in such form as the 
Commissioner prescribes.] 

Section 6.  Limits on transfer of embryos in any reproductive cycle.

(a)  It shall be unlawful for any Art clinic or its employees to transfer more than [two] 
embryos per reproductive cycle.

(b)  In subsequent assisted reproductive cycles, transfer shall first be attempted with 
cryopreserved embryos from previous cycles, if they exist.  only after transfer is attempted 
with cryopreserved embryos may new embryos be conceived through Art.  [In the alternative, 
Section 6(b) could require presenting patients with the option of emphasizing the use of 
existing, cryopreserved embryos in future cycles.]

Section 7.  Embryo Donation and Adoption

no Art program may limit or inhibit the option or availability by patients of embryo 
donation or adoption through psychological evaluations, increased costs or payments, or other 
conditions. 

Section 8.  Penalties.

(a)  Civil Penalty.  Any person or entity that violates any provision of this Act and derives 
a pecuniary gain from such violation shall be fined [Insert appropriate amount] or twice the 
amount of gross gain, or any amount intermediate between the foregoing, at the discretion of 
the court [as is just].

(b)  Unprofessional Conduct.  Any violation of this Act shall constitute unprofessional 
conduct pursuant to [Insert appropriate state statutes/regulations for 1) medical doctors/
surgeons and 2) osteopathic doctors] and shall result in sanctions increasing in severity from 
censure to temporary suspension of license to permanent revocation of license.

(c)  trade, occupation, or Profession.  Any violation of this Act may be the basis for 
denying an application for, denying an application for the renewal of, or revoking any license, 
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permit, certificate, or any other form of permission required to practice or engage in a trade, 
occupation, or profession.

(d)  Facility Licensing.  Any violation of this Act by an individual in the employ and under 
the auspices of a licensed healthcare facility to which the management of said facility consents, 
knows, or should know may be the basis for denying an application for, denying an application 
for the renewal of, temporarily suspending, or permanently revoking any operational license, 
permit, certificate, or any other form of permission required to operate a healthcare facility.

Section 9.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.

Section 9. Right of Intervention

the [Legislature], by joint resolution, may appoint one or more of its members who sponsored 
or co-sponsored this Act, as a matter of right and in his or her official capacity, to intervene to 
defend this law in any case in which its constitutionality is challenged.

Section 11.  Effective Date.

this Act takes effect on [Insert date].
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egg PrOviDer PrOTeCTiOn ACT

HoUSe/SenAte Bill no. _____
By representatives/Senators _____________

Section 1.  Title.

this Act may be known as the “egg Provider Protection Act.”

Section 2.  Legislative Findings and Purposes.

(a) the [Legislature] of the State of [Insert name of  State] finds that: 

Human eggs used for research and fertility treatments are obtained from female (1) 
human providers.

egg providers tend to be young, single women without children.(2) 

Egg providers are usually compensated financially for their eggs or for the (3) 
time, pain, and inconvenience of the extraction procedure.

egg harvesting requires preliminary hormone treatment.(4) 

this hormone therapy is accompanied by serious health risks, including an (5) 
increased risk of uterine, ovarian, and breast cancers and complications with 
future pregnancies.

many egg providers are not fully informed of the health risks associated with (6) 
egg harvesting.

many egg providers suffer emotionally and psychologically for extended (7) 
periods after their eggs are harvested.

many egg providers will choose to have children sometime after having their (8) 
eggs harvested.

(b) Based on the findings in subsection (a) of this Section, it is the purpose of this Act to:
 

Safeguard the health and welfare of egg providers;(1) 
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require fully informed consent that ensures egg providers understand the (2) 
physical, psychological, and reproductive risks that accompany egg harvesting;

Prevent egg harvesting institutions from exploiting women and commodifying (3) 
women’s bodies; and

establish an egg provider registry in order to contribute to a more accurate and (4) 
complete understanding of the effects of egg harvesting on the providers.

Section 3.  Definitions.  

For purposes of this Act only:

(a) “Compensation” means any consideration or payment given to a woman in exchange 
for the harvesting and use of her eggs.  It does not include reimbursement for time and trouble.

(b) “Department” means [Insert reference to appropriate State department or agency 
responsible for implementing and administering this Act]. 

(c) “Destructive human embryo research” means medical procedures, scientific or 
laboratory research, or other kinds of investigation that kill or injure the human embryo.  It 
does not include: 

in vitro(1)  fertilization and accompanying embryo transfer to a woman’s body, or 

any diagnostic procedure that is intended to benefit the human embryo subject (2) 
to such tests. 

(d) “Egg” means the unfertilized gamete, or oocyte, of a human female.

(e) “Egg harvesting” means the extraction of an egg or eggs from the reproductive organs 
of a provider for purposes other than the impregnation of the provider with those same eggs.

(f) “Egg provider” or “provider” means any woman who provides or agrees to provide 
her eggs for purposes other than her own impregnation with those same eggs.

(g) “Human cloning” means human asexual reproduction, accomplished by (1) 
introducing the genetic material from one or more human somatic or embryonic cells into a 
fertilized or unfertilized oocyte whose nuclear material has been removed or inactivated before 
or after introduction, so as to produce an organism at any stage of development with a human 
or predominantly human genetic constitution; (2) artificially subdividing a human embryo at 
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any time from the two-cell stage onward, such that more than one human organism results; or 
(3) introducing pluripotent cells from any source into a human embryo, nonhuman embryo, or 
artificially-manufactured human embryo or trophoblast, under conditions where the introduced 
cells generate all or most of the body tissues of the developing organism.

(h) “Licensed physician” means any person licensed to practice medicine in this State.  
the term includes medical doctors and doctors of osteopathy.

(i) “Medication” means a hormone, birth control pill, GnrH agonist, GnrH antagonist, 
gonadotropin, estrogen suppressor, antibiotic, pain medication, or any other drug.

(j) “Public funds” means, but is not limited to:

Any monies received or controlled by the State or any official, department, (1) 
division, agency, or educational or political subdivision thereof, including 
but not limited to monies derived from federal, state, or local taxes, gifts, or 
grants from any source; settlements of any claims or causes of action, public 
or private; bond proceeds or investment income; federal grants or payments; or 
intergovernmental transfers; and

Any monies received or controlled by an official, department, division, or (2) 
agency of state government or any educational or political subdivision thereof, 
or to any person or entity pursuant to appropriation by the general assembly or 
governing body of any political subdivision of this State.

(k) “Solicitation” means any advertisement whether written, printed, or spoken, in 
newspaper or magazine, on radio, television, or internet, or otherwise published.

Section 4.  Professional and Clinical Requirements for Egg Harvesting.

(a) no person shall harvest eggs unless he or she is a licensed physician.

(b) no person shall harvest eggs except in a hospital, clinic, or other medical facility 
that meets the normal licensing standards for such facilities in the State, as detailed in [Insert 
appropriate State code provision(s) and/ or administrative regulation(s)]. 

(c) No person or entity shall provide compensation, financial or otherwise, for eggs or the 
egg harvesting procedure.

(d) Any reimbursement for time and trouble to the provider shall not exceed an amount 
typically paid to research subjects for their time and trouble in unrelated medical tests at the 
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institution offering the compensation, or if no other live-subject medical tests are conducted at 
that institution, at other medical institutions in the State.

Section 5.  Eligibility of Egg Providers.

no physician shall harvest the eggs of an egg provider unless that person:
 
(a) is over the age of twenty;

(b) has never had her eggs harvested by that physician or another person legally or 
financially affiliated with that physician; and

(c) has never had her eggs harvested for reproductive purposes in this State.

Section 6.  Solicitation of Egg Providers.

(a) No solicitation of egg providers shall offer compensation, financial or otherwise, for 
eggs or the egg harvesting procedure.

(b) Any solicitation of egg providers shall include a summary of any drug or hormone 
treatments involved, the total number of office or other visits that a provider must make, and 
the intended use of the eggs to be harvested.

Section 7.  Informed Consent.

(a) Before conducting any medical procedures on or prescribing any hormones or other 
drugs for an egg provider, a physician shall provide the prospective provider with the following 
information, described in basic terminology and written in a language understood by the 
prospective provider, and shall obtain the provider’s signed consent on a form that the [Insert 
name of State health department or other appropriate agency] shall prescribe. 

Procedure(1) 

Description of all hormones and other drugs to be taken by an egg provider, a. 
including the dosage, frequency of administration, intended biochemical 
function of, and likely physiological response to each medication;

the number of times the egg provider will be expected to visit the physician, b. 
the purpose for each visit, and the duration of each visit, including recovery 
time;
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Description of the procedure to be performed on the egg provider, including all c. 
blood tests, ultrasounds, injections, and egg extractions.  the description shall 
include the purpose, duration, and estimated recovery time of each procedure; 
and 

Description of all restrictions the egg provider will be asked to undertake and d. 
their duration, including abstinence from alcohol, cigarettes, illegal drugs, 
prescription drugs, and unprotected sexual intercourse, and restrictions on 
driving following medication and medical procedures.

nature of egg Harvesting(2) 

the approximate number of eggs to be harvested; anda. 

that eggs have the potential to develop into live human persons sharing their b. 
parents’ DnA, when fertilized by sperm.

Intended Use of eggs(3) 

Description of the intended use of the eggs;a. 

Whether the eggs may be fertilized by sperm and, if so, how many days the b. 
resulting embryos will be permitted to develop;

Whether the eggs may be turned into blastocysts through human cloning or c. 
some means other than fertilization by sperm and, if so, how many days the 
resulting entities will be permitted to develop;

Whether the eggs may be used for destructive human embryo research;d. 

Whether the eggs may be implanted in other persons for reproductive or other e. 
purposes;

How many separate recipients may be impregnated with the provider’s eggs;f. 

What information the egg provider will be entitled to learn about any children g. 
produced with her eggs, and what contact she will be allowed to have with 
such children; and

Whether the eggs may be multiplied to produce more eggs.  If so, sections (a) h. 
through (g) of this Subsection also apply to the resulting eggs.
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Side effects (4) 

Description of any pain that may be experienced as a result of hormones, other a. 
drugs, the egg harvesting procedure, or any related procedure, including the 
likely degree and duration of such pain; 

Description of any other possible physical side effects, including allergic b. 
reaction, ovarian hyperstimulation syndrome, ovary rupture, bleeding, 
infection, blood clots, kidney failure, fluid build-up in the lungs, damage to 
bowel or bladder, and scarring of the fallopian tubes, that may be experienced 
as a result of hormones, other drugs, the egg harvesting procedure, or any 
related procedure, including the likely degree and duration of such physical 
side effects;

Description of any emotional or psychological side effects, including c. 
depression, stress-related symptoms, and mood swings, that may be 
experienced as a result of hormones, other drugs, the egg harvesting procedure, 
or any related procedure, including the likely degree and duration of such 
emotional or psychological side effects;

Information on studies demonstrating an increased likelihood of the egg d. 
provider developing uterine, breast, or ovarian cancer, or any other type of 
cancer, after providing eggs, including the percentage of the general female 
population that develop each type of cancer, and the percentage of egg 
providers that develop each type of cancer; and

the adverse effects the hormones, other drugs, the egg harvesting procedure, e. 
and other related procedures have on future attempts of the egg provider to 
become pregnant, including scarred fallopian tubes and infection.

Acknowledgement that, to date, the process and risks related to egg harvesting f. 
are highly unstudied and unknown compared to other medical procedures and 
treatments, and thus the egg provider cannot be completely informed of all 
potential risks or effects.

(b) no person other than the egg provider shall consent on behalf of the provider.

Section 8.  Data Collection and Reporting and Maintenance of State Registry.

(a) the [Legislature] of the State of [Insert name of State] further finds that there is a 
substantial lack of knowledge in regard to the effects and risks of the egg harvesting process.  
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In order to develop the breadth of knowledge necessary to adequately inform women of the 
risks involved and better understand the demographic targeted by researchers for egg harvesting 
purposes, the Department shall develop and maintain a state registry containing the following 
information about each woman who provides eggs to any person or institution within the State:

the age of the egg provider;(1) 

the current yearly income of the egg provider;(2) 

the city and state of residence of the egg provider;(3) 

the number of pregnancies of the egg provider;(4) 

the number of live births of the egg provider;(5) 

the number of times the egg provider has previously provided or attempted to (6) 
provide eggs;

the number of eggs harvested for each time the egg provider has previously (7) 
provided eggs;

All hormones and other drugs prescribed or administered to the egg provider, (8) 
including dosage and frequency of administration, relating directly or 
indirectly to the egg harvesting procedure;

the manner in which the egg provider was instructed to administer the (9) 
hormones and drugs prescribed;

Whether the egg provider was told that the medical community has not yet (10) 
adequately studied the effects of the egg harvesting procedure and therefore the 
egg provider cannot be completely informed of all potential risks or effects;

Whether the egg provider had a particular physician or other contact person (11) 
within the institution harvesting the eggs and, if so, the name and position of 
that physician or other person;

the total number of eggs harvested;(12) 

the particular disposition [(13) or use] of the eggs harvested;

Whether and to what extent the egg provider received any follow-up care;(14) 
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Any side effects or adverse events in the health of the egg provider which (15) 
happened during the administration of hormones or other drugs, during the 
harvesting procedure, or up to one year following the ingestion of hormones or 
drugs and/or the harvesting procedure, whichever is later;

Any medical treatment or procedure provided to the egg provider as a result of (16) 
the hormones or other drugs or egg harvesting procedure;

the total amount of money paid to the egg provider for time, transportation, (17) 
discomfort, or other services related to the egg harvesting procedure; and

An itemized list of the amounts of money paid to the egg provider, the source (18) 
of each amount, and the consideration for each amount.

For purposes of this Act, an “adverse event” shall be defined according to the Food and Drug 
Administration (FDA) criteria given in the medwatch reporting System.

(b) Any person or institution that harvests human eggs shall collect and maintain the 
information required in part (a) of this Section, and shall report it to the Department on such 
forms as the Department shall prescribe within 15 days after the last day of each calendar 
month.

(c) the Department shall summarize aggregate data from the reports required under this 
Section and submit the data to the Centers for Disease Control and Prevention (CDC) for the 
purpose of inclusion in the annual Vital Statistics report.  the aggregated data shall also be 
made independently available to the public by the Department in a downloadable format.

(d) In addition to the information enumerated in part (a) of this Section, any person or 
institution that harvests human eggs shall report to the Department the name of the egg provider 
for which the information was collected and reported.  that name shall not be included in the 
Department’s aggregate report.  The Department shall assign a unique identification number for 
each egg provider for the purposes of the aggregate report.

(e) the Department shall maintain a separate registry containing the names of the egg 
providers with their unique identification numbers.  This registry will be accessible only 
by petition to the Department and for good cause, including but not limited to statistical 
compilation and research on the effects and risks of the egg harvesting procedure.

Section 9.  Prohibition on Use of Taxpayer Funds for Human Egg Harvesting.

(a) notwithstanding any other law, no public funds shall be used to facilitate the harvesting 
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of human eggs, pay for the procedure of egg harvesting, or compensate those who perform or 
undergo the procedure.

(b)  For purposes of this section, “egg harvesting” includes the extraction of human 
oocytes from a woman’s reproductive organs for the purpose of reproduction.

Section 10.  Penalties.

(a) Criminal Penalty.  Any person or entity that violates any section of this Act shall be 
guilty of a [Insert appropriate degree of felony or misdemeanor].

(b) Civil Penalty.  Any person or entity that violates any provision of this Act shall be fined 
[Insert appropriate amount] or twice the amount of gross pecuniary gain derived from such a 
violation, or any amount intermediate between the forgoing, at the discretion of the court.

(c) Unprofessional Conduct.  Any violation of this Act shall constitute unprofessional 
conduct pursuant to [Insert appropriate statutes for 1) medical doctors and surgeons and 
2) osteopathic doctors] and shall result in permanent revocation of the violator’s license to 
practice medicine.

(d) trade, occupation, or Profession.  Any violation of this Act may be the basis for 
denying an application for, denying an application for the renewal of, or revoking any license, 
permit, certificate, or any other form of permission required to practice or engage in a trade, 
occupation, or profession.

Section 11.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.

Section 12.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members who sponsored 
or co-sponsored this Act, as a matter of right and in his or her official capacity, to intervene to 
defend this law in any case in which its constitutionality is challenged or questioned. 
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Section 13.  Effective Date.

this Act takes effect on [Insert date].
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eMBrYO ADOPTiOn ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators ______________

Section 1.  Short Title.

this Act may be cited as the “embryo [Snowflakes] Adoption Act.”

Section 2.  Legislative Purpose and Findings.

(a)   the [Legislature] of the State of [Insert name of State] finds that:

there are upwards of 400,000 cryopreserved (frozen) human embryos in (1) 
laboratories and facilities in the United States, and that number grows annually;

there is scant guidance from federal or state law for the disposition of frozen (2) 
embryos given that few states have legislation governing the disposition of 
frozen embryos; 

the lack of clear guidance in federal or state law has resulted in numerous (3) 
bitterly-contested lawsuits stemming from disputes over the status of and 
rights to frozen embryos, including cases decided by the Supreme Courts of 
massachusetts, new Jersey, new York, tennessee, and Washington;

embryo transfer is a haphazard process, with little consistency between (4) in vitro 
fertilization (IVF) clinics and a general lack of dispositional agreements.  the 
process provides insufficient protection for the best interests of the child and 
insufficient certainty for the rights and responsibilities of genetic and potential 
adoptive parents;

the number of embryo transfers completed each year is unknown, and nearly (5) 
all occur without the oversight of established adoption laws and procedures; 

It is doubtful that embryo adoption will lead to the production of more stored (6) 
embryos because of the medical burden and financial expense of conceiving 
them; 

Despite growing use of the term “embryo adoption,” the term, in the absence (7) 
of legal changes, may create a “false sense of security” for donors who believe 
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that they have legally terminated their parental rights and responsibilities when 
they transfer an embryo to adoptive parents; 

Bringing embryo transfer within the auspices of existing state laws and (8) 
adoption procedures will create greater protection for the child, greater 
certainty for the termination of rights of the genetic parents, and greater 
certainty for the parental rights of the adopting parents; and 

Whereas assisted reproductive technologies (Art) create the possibility that a (9) 
child might have no parents or more than two parents (with sperm donors, egg 
donors, gestational surrogates, and commissioning couples), applying adoption 
procedures to embryo donation will help to ensure that a child does not have 
more than two legally-recognized parents at one time.

(b)   the [Legislature’s] purpose in enacting this Act is to:

Clarify the rights of genetic and adoptive parents; (1) 

Apply established procedures in adoption law to embryo adoption;(2) 

Clarify the legal status of children placed for adoption as embryos; and(3) 

Promote the best interests of the child. (4) 

Section 3.  Definitions.

For purposes of this Act:

(a)  “Human embryo” or “embryo” means an individual organism [fertilized ovum] of the 
human species, from the single cell stage to eight weeks development. 

(b)  “Embryo transfer” means the relinquishment of rights and responsibilities by the 
genetic parent(s) of a human embryo and the acceptance of said rights and responsibilities by 
adopting parent(s). 

Section 4.  Amends Definitions Section of State Adoption Law. 

For purposes of this Act and the [Insert definition section(s) of this State’s adoption law(s)], 
“child” [or “minor”] shall include a human embryo. 
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Section 5.  Exclusivity.

the transfer of human embryos from genetic to adoptive parents shall be conducted pursuant to 
the adoption laws of this state. 

Section 6.   Time of Relinquishment of Rights. 

relinquishment of rights by genetic parents to a human embryo shall take place before 
implantation.   

Section 7.   Surrender of Rights.

Written surrender of rights shall be obtained from the genetic mother and father, unless the 
embryo was derived from donor gametes.  

Section 8.  Status of Prior Agreements for Disposition of Embryos. 

A written surrender of rights to an embryo pursuant to Section 7 shall cancel any prior written 
agreement governing disposition of the embryo. 

Section 9.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.
 
Section 10.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members who sponsored 
or co-sponsored this Act, as a matter of right and in his or her official capacity, to intervene to 
defend this law in any case in which its constitutionality is challenged or questioned. 

Section 11.  Effective Date.

this Act takes effect on [Insert date].
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end of Life

i n may 2008, oregon resident Barbara Wagner received a chilling re-
jection letter from her healthcare insurance company. Wagner’s state 

health plan denied coverage for medication that would treat her cancer and 
extend her life, but instead offered to pay for the cost-effective option of 
ending her life by lethal prescription. 

Wagner’s lung cancer, which had been in remission for two years, had re-
turned. Her doctor had prescribed medication to treat the cancer. the medi-
cation cost $4,000 per month. A 64-year-old retired bus driver, Wagner 
could not personally afford the prescriptions. relying on her oregon Health 
Plan, she requested coverage for the cancer medications, only to receive a 
cold, flat denial. Her health insurance would not cover the $4,000-a-month 
cancer drugs, but would pay $50 for an assisted suicide.

Wagner and her family were devastated. “It was horrible,” she said, tears 
flooding her eyes. “I got a letter in the mail that basically said if you want 
to take the pills, we will help you get that from the doctor and we will stand 
there and watch you die. But we won’t give you the medication to live.”

Physician-assisted suicide was legalized by oregon in 1994 when it enacted 
its “Death with Dignity Act.” on november 4, 2008, neighboring Wash-
ington became the second state to legalize the grisly practice of physician-
assisted suicide when voters approved Initiative 1000.  the Initiative took 
effect in march 2009 and a 66-year-old woman recently diagnosed with 
terminal pancreatic cancer was the first to legally commit suicide in May 
2009.

even more troubling, in December 2008, the First District Court of mon-
tana became the first court in America to declare a constitutional “right to 
die” for competent, terminally ill patients.  the judge claimed this “right 
to die” is encompassed in montana’s constitutional rights to individual pri-
vacy and human dignity—and this “right” includes assistance from phy-
sicians and exemptions from liability for the physicians under montana 
homicide statutes. this one montana judge effectively imposed physician-
assisted suicide on the citizens of montana with no safeguards or appropri-
ate legislative limitations in place.  She simply charged the legislature with 
the task of implementing this newfound “right to die.”
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What is happening in Washington and, particularly, in montana is a wake up 
call to the nation and to those who want to protect the dying, the elderly, the 
sick, and the disabled.  Compassion and Choices, the Death with Dignity na-
tional Center, and other euthanasia advocacy groups’ deceptive mantra claim 
unbearable suffering for the terminally ill and patient choice as justifications 
to further their mission—to export the practice of physician-assisted suicide 
to all 50 states.  

Prior to november 2008, the Death with Dignity national Center called its 
targeted plan “oregon plus one.”  According to this plan, if just one other 
state besides oregon were to legalize physician-assisted suicide, it would 
essentially trigger a domino effect and the rest of the nation would soon fol-
low.  Washington and now montana have possibly set the domino effect in 
motion.  It is critical to stop and possibly reverse a toppling toward assisted 
suicide, euthanasia, and the further devaluing of human life—a continuum 
on which the “right to die” has proven to become the duty to die.
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Preserving Human Dignity at the end of Life:
A survey of federal and state laws

By Jessica J. Sage
Staff Counsel, Americans United for Life

L egal euthanasia in America seems to 
many to be an impossibility, but euthana-

sia advocates are diligently at work, incremen-
tally advancing their agenda—accomplishing 
both big and small victories in public opinion, 
in legislatures, and in judicially-active courts.  
euthanasia advocates cleverly cloak hastening 
the deaths of America’s most vulnerable citi-
zens as “Compassion and Choice.”  the mar-
keting terms of “compassion” and “choice” 
deceptively portray self-destruction as morally 
correct and empowering.  Unfortunately, they 
have gained “right to die” proponents signifi-
cant momentum as oregon, Washington, and 
montana currently sanction physician-assisted 
suicide (PAS).  

this primer is designed to educate and encour-
age lawmakers and citizens to continue the 
fight against the culture of death promulgated 
by supporters of euthanasia.  As experienced in 
the netherlands, once a nation permits volun-
tary euthanasia and assisted suicide, the prin-
ciple of  “universality” or “equal treatment” 
forces one to accept ending the lives of those 
without explicit request.  touting “Death with 
Dignity” and “choice” for the terminally-ill 
in insufferable pain is merely an incremental 
step in the continuum toward hastening death 
for the elderly, disabled, depressed, and others 
deemed to have a low quality of life at any age 
or stage of life. 

Brief History of Euthanasia Advocacy 
in America

the euthanasia movement in America be-
gan by promoting living wills as a means to 
begin a euthanasia discussion and advance 
public acceptance of it.  two groups, the eu-
thanasia Society of America and euthanasia 
education Council, introduced living wills in 
1967 and claimed they were necessary to give 
patients the right to refuse unwanted medi-
cal procedures in the event they later became 
incapacitated.  Later, these groups introduced 
“mercy-killing” bills—to allow doctors to give 
disabled or dying patients lethal overdoses—in 
various state legislatures without success.  In 
light of these failures, the living will started the 
discussion of withholding medical treatments 
and gave euthanasia advocates a more incre-
mental and palatable step in the “right to die” 
campaign.

the Hemlock Society, founded in 1980 by 
Derek Humphry, sponsored “physician-aid-in-
dying” initiatives in Washington in 1991 and 
California in 1992.  Both measures permitted 
lethal injections and assisted suicide for termi-
nally-ill patients, but both failed.  Proponents 
correctly attributed the defeats to the public’s 
reluctance to allow doctors to kill patients.  
After a time of re-strategizing, the group re-
branded itself first as Compassion in Dying and 
more recently as Compassion & Choices—the 
organization that initiated and successfully 



416

Americans United for Life

directed the assisted suicide campaigns in or-
egon and Washington for PAS.

Current Federal and State Laws

Federal and state laws generally address two 
end-of-life issues: 1) the refusal of medical 
treatment (to include the withdrawal of nutri-
tion and hydration from terminally-ill patients 
or patients in persistent vegetative states), and 
2) assisted suicide and euthanasia. While the 
United States Supreme Court did not rule on a 
related case until 1990, states have legislated in 
these areas since the beginning of the nation.  
In fact, Anglo-American common law has ad-
dressed hastening death at the end of life for 
at least 700 years by punishing or prohibiting 
suicide, assisted suicide, and murder.1

State laws regarding the withdrawal of food 
and hydration were initially grounded in the 
common law of tort, battery, and informed 
consent.2  From this common law sprung the 
right to refuse medical treatment, and the re-
fusal and withdrawal of food and hydration 
was viewed as an exercise of this right.  on the 
other hand, most states expressly prohibited 
assisted suicide and euthanasia.  In fact, sev-
eral of the American colonies would, as pun-
ishment, confiscate the property of individuals 
that committed suicide.3 While the colonies 
eventually abolished such penalties, the courts 
continued to condemn suicide as “a grave pub-
lic wrong.”4

Since 1990, the Supreme Court has affirmed 
the states’ interests in preserving life until its 
natural end.  In Cruzan v. Missouri Department 
of Health, the Court for the first time was pre-
sented with a “right to die” issue.5  the ques-
tion before the Court was whether the Consti-

tution forbids states from requiring “clear and 
convincing evidence” of a patient’s wishes 
before the withdrawal of food and hydration. 
the Court held that it does not. rather, the 
Court ruled that states may legitimately seek 
to safeguard patients through the imposition of 
heightened evidentiary requirements.6  thus, 
while patients may have a right to refuse food 
and hydration or have food and hydration with-
drawn,7 states may, in the interest of protecting 
the lives of patients, apply a clear and convinc-
ing standard when a guardian seeks to discon-
tinue such life-sustaining treatments.8  

In 1997, the Supreme Court took its next look 
at end-of-life issues in Washington v. Glucks-
berg9 and Vacco v. Quill.10  through these cas-
es, the Court declared there is no federal con-
stitutional right to assisted suicide under the 
Due Process or equal Protection Clauses of the 
Fourteenth Amendment, but implied that states 
have the power to decide whether to permit or 
prohibit PAS.  

After examining the nation’s long history of 
forbidding suicide and assisted suicide, the Su-
preme Court in Glucksberg reaffirmed a state’s 
“unqualified interest” in the preservation of 
human life.11  Along with preserving life, the 
state’s interests in preventing suicide include:  
protecting the ethics and integrity of the medi-
cal profession; protecting vulnerable groups of 
people from coercion, prejudice, stereotypes, 
and “societal indifference”; and preventing 
the slide toward euthanasia. the Court itself 
acknowledged that PAS would be “extremely 
difficult to police and contain” and that “[bans] 
on assisting suicide prevent such erosion.” the 
Court concluded that these various interests are 
“unquestionably important and legitimate.” 12 
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In Vacco, the Supreme Court affirmed the dis-
tinction between assisting suicide and the with-
drawal of life-sustaining treatment, stating it is 
a “distinction widely recognized and endorsed 
in the medical profession and in our legal tra-
ditions” and that it is important, logical, and 
rational.13 the Supreme Court focused on the 
difference between causing death and allowing 
someone to die of his or her underlying disease. 
Finally, the Court termed 
the following as “valid and 
important public interests”: 
prohibiting intentional kill-
ing and preserving life; pre-
venting suicide; maintain-
ing physicians’ role as their 
patients’ healers; protecting 
vulnerable people from in-
difference, prejudice, and 
psychological and financial 
pressure to end their lives; 
and avoiding a possible slide toward euthana-
sia.14

that same year, Congress passed the “Assisted 
Suicide Funding restriction Act,” which pro-
hibits the use of federal funds for items and 
services “the purpose of which is to cause (or 
assist in causing) the suicide, euthanasia, or 
mercy killing of an individual.”15  While the 
Act was amended in 2000, it remains a barrier 
to the federal funding of PAS and euthanasia.

most states prohibit assisted suicide.  thirty-
five states expressly prohibit assisted suicide by 
statute, and another six states imply its prohibi-
tion through use of the common law or by inter-
preting their homicide statutes to apply to assis-
tance in suicide.  However, five states and the 
District of Columbia have neither express nor 
implied prohibitions against assisted suicide.

two states—oregon and Washington—ex-
pressly authorize the practice.  moreover, in 
December 2008, a montana trial court over-
turned the state’s ban on PAS.16  However, the 
case is pending before the montana Supreme 
Court.  Another state—California—now re-
quires physicians to counsel their patients on 
how to end their lives, and also requires that 
physicians provide prescriptions for sedatives 

for patients wishing to starve 
or dehydrate themselves to 
death. 

Unfortunately, euthanasia 
advocates have had some 
success in embedding their 
distorted view of end-of-
life issues in the minds of 
the American people.  the 
“right to die” is now a 
phrase of common house-

hold knowledge.  While the issue of PAS ap-
peared dormant in the years immediately fol-
lowing Glucksberg and Vacco, suicide propo-
nents are again seeking to validate and legalize 
PAS in many states.  Despite the explicit and 
implicit assisted suicide prohibitions in most 
states, nine states considered legislation to le-
galize PAS in 2009.  efforts must be made to 
prevent the spread of accepting and legalizing 
suicide as appropriate “medical treatment” and 
a legitimate “choice” before it infects more 
states across the nation.

ISSUES

The Oregon Experience 

On November 8, 1994, Oregon became the first 
state in the nation to authorize PAS of compe-
tent, terminally-ill patients.17  Barbara Coombs 
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Lee, President of Compassion & Choices, au-
thored and lobbied for oregon’s PAS initiative, 
known as the “Death with Dignity Act” (Act).  
While a federal district court initially enjoined 
enforcement of the voter initiative, the ninth 
Circuit reversed.  Five months following the 
Supreme Court decisions in Glucksburg and 
Vacco, the Act took effect in 1997.

In 2001, then-Attorney General John Ashcroft 
issued a directive stating that PAS is not a “le-
gitimate medical purpose” and that substances 
regulated under the federal “Controlled Sub-
stances Act” could not legally be used for PAS.  
Supporters of PAS and euthanasia filed suit, 
and, in 2004, the ninth Circuit ruled that the 
directive was illegal and unenforceable.  on 
January 17, 2006, the Supreme Court affirmed 
the ninth Circuit’s ruling, holding that Con-
gress did not intend for the Attorney General 
to have such authority.  However, the Court’s 
previous decisions denying a federal constitu-
tional right to assisted suicide remained firm, 
but so did the implication that states have the 
right to determine whether to permit or pro-
hibit PAS.18

Compassion & Choices is promoting oregon’s 
Act in numerous states as the model to legalize 
PAS and claims oregon as a success story of 
how assisted suicide is to work, but the real-
ity in Oregon exemplifies the inadequacy and 
circumvention of safeguards within the law 
and the inherent lack of transparency in PAS 
reporting.

Undiagnosed Depression 
and Inadequate Waiting Periods  
to request PAS in oregon, a person must be:  
a capable adult and resident of oregon, and 
diagnosed with a terminal illness predicted to 

produce death within six months.19  there is no 
requirement for the physician to determine the 
reason why a patient is requesting PAS and to 
address the real issue at hand—not insufferable 
pain, but depression and fear of the unknown.    

Supporters of PAS offer horrific stories of ex-
treme rarity, claiming terminally-ill patients 
need PAS to relieve their “unbearable pain and 
suffering.”  often, the terminally-ill do express 
a fear of “unbearable pain and suffering,” but 
it is a fear of possibility, not necessarily the 
realization of pain and suffering.  Whereas in 
actuality, the most frequently cited concerns 
of terminally-ill patients in oregon’s annual 
reports are not pain and suffering, but the loss 
of personal autonomy and bodily function and 
the decreased ability to participate in activities 
that make life enjoyable.20  the terminally-ill 
also fear becoming a burden to family mem-
bers and friends and, ironically, physicians and 
family members reinforce this fear when they 
introduce the option of PAS as possible medi-
cal treatment.  the better response is to reaf-
firm the value of the patient’s life and compas-
sionately support them through a natural end 
of their life.

Under oregon’s Act, physicians are only re-
quired to refer a patient for counseling or a psy-
chological evaluation if they suspect a “psychi-
atric or psychological disorder or depression 
[is] causing impaired judgment.”  In the PAS 
reporting, the number of patients referred for 
counseling has consistently declined from ten 
patients in the second year to zero patients in 
the tenth year of reporting.   In oregon, physi-
cians tend to utilize the psychiatric evaluation 
as a protective measure for themselves more 
than for the patient.  Seemingly, as physicians 
contemplated less potential liability in assisting 
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suicides, they made less psychiatric referrals.  
It is also unknown if the counseling referral is 
performed with any level of professional stan-
dards or if it is simply a meaningless exercise.  
When only six percent of oregon psychiatrists 
surveyed said they were confident they could 
satisfactorily determine whether a patient was 
competent to commit suicide absent a long-
term relationship with a patient, the consult 
simply becomes a rubber stamp. 

the oregon Act does not protect patients at 
their most vulnerable.  Anyone receiving a 
prognosis for a terminal illness is in shock and 
understandably takes a period of time to come 
to terms with the news.  they may react from 
an assumption that the diagnosis is correct, but 
what if it is not?  oregon’s Act only requires 
the physician to make a “reasonable medical 
judgment” of six months to live.  A physician’s 
subjective determination of life expectancy is 
certainly not sufficient to make a life and death 
decision, and elect to commit suicide—partic-
ularly when physicians are often times wrong 
in their predictions.21  Furthermore, the Act 
only requires a 48-hour waiting period from a 
written request for a lethal medication and the 
prescription and a 15-day waiting period for an 
oral request.  the fact that there is no require-
ment that it be the same physician that receives 
the request and then fills the prescription fur-
ther diminishes any protections these waiting 
periods supposedly offer.  In other words, a 
request for PAS can be made to one physician 
who then refuses, but 2 or 15 days later a com-
pletely different doctor—most often times one 
located through the assisted suicide advocacy 
organization—can provide the prescription.  
Clearly, these waiting periods provide no pro-
tection when some doctors are willing to spe-
cialize in suicide and take advantage of those 

in a depressed and fearful state.

Encourages Physician Shopping 
and Germinates “Suicide Specialists” 
Assisted-suicide advocates portray PAS as a 
personal choice to be made between the patient 
and a long-time, trusted physician—a very 
misleading picture. Helen, an oregon woman 
diagnosed with metastatic breast cancer living 
in hospice, decided to request assisted suicide.  
Her own physician refused the request for un-
documented reasons.  A second physician found 
Helen to be depressed and refused her request.  
Helen’s husband then called the predecessor to 
Compassion & Choices, Compassion in Dy-
ing, and received a referral to a physician will-
ing to assist Helen’s suicide.  the prescribing 
physician knew Helen for about two weeks and 
consulted neither of the other doctors before he 
provided the prescribed protocol resulting in 
her death. 22

Helen’s story demonstrates how common it 
is for a patient seeking PAS to visit multiple 
doctors to find one that is willing to prescribe 
the lethal drug with little knowledge of the pa-
tient’s physical, emotional, and psychological 
state—and with little interest in counseling on 
life-enhancing alternatives.  In the first three 
years of oregon’s PAS experience, reports in-
dicated that in 59 percent of the cases patients 
had to ask two or more physicians before re-
ceiving a prescription for lethal drugs.23   more 
troubling, as demonstrated by Helen’s case, a 
patient often  locates a doctor specializing in 
suicide through an assisted suicide organiza-
tion such as Compassion & Choices—far from 
a trusted, long-time family physician.24 
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Permits Involuntary Killing—No Witness at 
Death and Undefined Self-Administration 
the oregon Department of Human Servic-
es (oDHS) advertises the Act as allowing 
“terminally-ill oregonians to end their lives 
through the voluntary self-administration of 
lethal medications, expressly prescribed by a 
physician for that purpose.”25  While the Act 
requires patient competence and witnesses at 
the time of the request for PAS, there are no 
such requirements at the time of administration 
of the drug.  once the lethal drug is prescribed 
there are no protective measures to know if the 
suicide is carried out voluntarily and actually 
self-administered. the Act itself contains no 
formal definition of self-administration.  Rath-
er, it refers to the patient’s 
administration as a form of 
“ingest” or “ingesting” in the 
context of protecting insur-
ance policies from nullifica-
tion;26 and the oDHS report-
ing requirements direct the 
attending physician to fill out 
its interview form within ten 
days of “a patient’s ingestion 
of lethal medication.”27

moreover, self-administration does not require 
that only the patient administer the lethal pre-
scription.  Once the prescription is filled, the 
Act provides no protection from a third party 
administering the lethal medication—with or 
without the patient’s express knowledge or 
consent.  In addition, certain issues arise when 
the lethal drug does not actually cause death, 
leaving the physician or family members in a 
compromised situation of carrying out the sui-
cide wishes through other final measures such 
as suffocation.  
An interested or coercive third party may not 

allow the patient the purported “right to re-
scind” since no one will know how the death 
actually occurred once the prescription is writ-
ten.  the death will not provoke investigation 
because the acting physician may sign the 
death certificate and will classify the death as 
“natural.”  Oregon’s Act significantly fails to 
recognize the real and dangerous conflict of 
interests inherent in both the suicide-enabling 
physician and inheriting family members at the 
actual time of death—offering little to no pro-
tection for the terminally-ill.

Lack of Transparency in Reporting Requirements 
oregon’s Act permits little to no transparency 
and renders patient choice and protections il-

lusory.  It allows for unprec-
edented liability protection 
for doctors assisting suicides 
and promotes secrecy from 
the public.  the oregon Pub-
lic Human Division (oPHD) 
is tasked with collecting 
and reporting information 
to ensure compliance with 
the law, in order to protect 
the welfare of those seeking 

assisted suicide.  But in practice, it prioritizes 
immunities for physicians.  the Act shields 
doctors from “civil or criminal liability or pro-
fessional disciplinary action” if the physician 
acts in “good faith compliance” with the law.28  
this very subjective standard includes no con-
sideration of reasonableness or professional 
community standards as seen in other areas of 
the law, which is especially troubling when the 
outcome for lack of compliance is the death of 
a vulnerable individual.  

oPHD has failed to enact reporting require-
ments effective to its charge or an enforce-
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ment mechanism to ensure physicians comply 
with its oversight.  As a result, the reporting 
requirements have become just a formality and 
provide less and less insight as to the ramifica-
tions of PAS, particularly when secrecy seems 
to be the objective.  oPHD has epitomized 
patient-physician confidentiality in relation to 
PAS; and the Act specifically states that the in-
formation collected by oPHD “shall not be a 
public record and may not be made available 
for inspection by the public.”29  not only is the 
collected information protected, the accuracy 
of what is collected is in question due to reli-
ance upon the doctors self-reporting (and only 
those prescribing lethal drugs), the unknown 
number of PAS deaths not reported, the lack of 
witness requirements at time of death, and the 
undefined nature of self-administration within 
the law.  

the shortcomings of oregon’s Act are not in-
consequential, but are the subsequent and real 
consequences of accepting death as a choice in 
medical treatment and empowering physicians 
to take the life of their patients—voluntarily at 
first, but inevitably involuntary.  

Acceptance of Physician-Assisted Suicide:  
The Inevitable Slide Toward Euthanasia

PAS Contradicts Suicide Prevention and In-
vites Abuse of Elderly and Disabled
Allowing assisted suicide runs completely con-
trary to the prevention of suicide, elder abuse, 
and discrimination against the disabled.  First, 
in every other context America seeks to pre-
vent suicide because it is understood to be self-
destructive and harmful to the individual and 
society.  It is the fourth leading cause of death 
among those aged 18 to 65 and eleventh over-
all in the United States.  over 60 percent of 

those who commit suicide suffer from severe 
depression even though it is among the most 
treatable of psychiatric illnesses.  The first step 
in treatment is recognizing the depression.  Be-
tween 80 and 90 percent of people with depres-
sion respond positively to treatment.30  these 
responses to treatment for depression are pro-
foundly similar for those seeking PAS; once 
treated, they want to continue living.

Second, PAS is a recipe for domestic and elder 
abuse.  the national Center on elder Abuse 
estimates one to two million Americans age 
65 or older are injured, exploited, or otherwise 
abused physically, emotionally, psychologi-
cally, or financially each year by a caregiver 
or trusted individual they depend on for care or 
protection.31  the physicians and family mem-
bers to whom a terminally-ill patient looks to 
for support and protection are the same ones 
counseling that suicide may be the best op-
tion.    

third, PAS discriminates against and degrades 
the lives of people with disabilities.  It denies 
people with disabilities the benefit of suicide 
prevention and the enforcement of homicide 
laws.32  PAS encourages physicians and third 
parties to make a “quality of life” determina-
tion for those they deem to be suffering or liv-
ing a life that they themselves would not want 
to live.  the reasons cited by those request-
ing PAS are struggles people with disabilities 
cope with every day.  once assisted suicide 
is accepted as an answer to suffering, loss of 
autonomy, dependence on others, or the de-
creased ability to participate in enjoyment 
activities of life, there is nothing to prevent 
those life-value judgments from pervading 
American culture and imposing those same 
quality-of-life judgments on the disabled in-
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voluntarily, and at any stage of life.

Switzerland and the Netherlands—Indisput-
able Evidence
Switzerland legalized assisted suicide in 1918 
and has the most liberal law in the world.  It is 
the only jurisdiction that permits nonresidents 
to travel to Switzerland to kill themselves.  
Dignitas, a Swiss suicide clinic, and its found-
er, Ludwig minelli, demonstrate the persistent 
agenda of advocates for death to challenge and 
circumvent any safeguards in assisted suicide 
laws—the objective of making suicide avail-
able to all including the healthy but depressed.  
Dignitas is currently under investigation for as-
sisting a healthy, but depressed man to commit 
suicide.33  It has also publicized its intention to 
help a healthy wife commit suicide beside her 
terminally-ill husband.34  Switzerland provides 
the United States with a vivid lesson that ini-
tially limiting assisted suicide to the terminally 
ill is the necessary first step—the incremental 
step toward society accepting killing as an al-
ternative to human suffering 

even more striking, the netherlands’ clear 
track record establishes that assisted suicide 
is simply the next step toward euthanasia and 
infanticide.  PAS has been available in the 
netherlands since 1993.35  euthanasia is also 
legal for patients who explicitly request to 
be killed, as well as for those “with no free 
will,” such as children, the severely mentally 
retarded, and those in persistent coma.  the 
Netherlands was the first nation to legalize 
euthanasia—followed by Belgium—and now 
proponents of “mercy killings” are advocating 
for a “right to euthanasia” for people without 
explicit request.  the practice of euthanasia, 
with and without request, is now prominent in 
both the netherlands and Belgium, and many 

stories like the following have surfaced:

one woman, unable to cope any lon-•	
ger with the illness of her husband, 
gave him an ultimatum: euthanasia or 
admission to a home for the chronical-
ly ill.  Fearful of being left alone and 
at the mercy of strangers, the husband 
chose euthanasia.  Despite the fact that 
the doctor was aware of the coercion, 
he euthanized the man anyway.36

After stabilizing a cancer patient who •	
did not desire euthanasia, a physician 
returned from the weekend to find that 
another physician had ended the pa-
tient’s life without her consent.  that 
physician admitted he did so because 
“she was not dying quickly enough 
and he needed space for another pa-
tient.”37

one physician ended the life of a nun •	
without her consent because she was 
in excruciating pain and the doctor 
believed her faith would prohibit her 
from asking for death.38

A hospital decided to administer le-•	
thal doses of sedatives to disabled and 
terminally-ill newborns. the hospital 
guideline permitted euthanasia on in-
fants when the child’s medical team 
and independent doctors agree the 
pain is untreatable, there is no hope for 
improvement, and the parents think it 
best.  Since the passage of the nether-
land’s euthanasia bill in 1997, the Jus-
tice ministry has documented 22 cases 
of newborn euthanasia.  But judicial 
authorities have dismissed all 22 cases 
and no prosecutions occurred even 
though infanticide is illegal. 39
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While these stories seem nightmarish and un-
likely to happen in the United States, the ac-
ceptance of PAS and the marketing of eutha-
nasia in oregon, Washington, montana, and 
across the United States are already forcing 
our terminally-ill patients into similarly coer-
cive situations.40  the slippery slope argument 
is very pertinent and those nations who have 
gone before reveal the illusion of “autonomy” 
and “choice” within the assisted suicide move-
ment. Death quickly becomes, not only an op-
tion, but the best option for the elderly, termi-
nally ill, disabled, and those that some deem 
not worthy of life from birth.

to combat this slide toward euthanasia, AUL 
has developed the “Assisted Suicide Ban 
Act.”

Pain Management and Palliative Care 

Lack of physician knowledge and skill in the 
assessment and management of pain is one of 
the most consistently cited barriers to effec-
tive pain relief.41  Consider robert Wagner, an 
81-year-old nursing home resident.  He cried 
out in pain and tears welled in his eyes.  though 
the ophthalmologist had only bumped robert’s 
leg, the cancer in robert’s femur had gone un-
detected, largely because his doctors and the 
nursing home staff failed to notice that robert 
was in pain.42 Unfortunately, robert Wagner’s 
misunderstood grimace is not an isolated event.  
today, where good pain management is most 
needed—in the nursing homes, hospitals, and 
hospice centers serving millions of Americans, 
many of whom die in those places—good pain 
management is notably lacking.  

terminally-ill patients repeatedly rank pain 
management and symptom control as an is-

sue in their courses of treatment.43  Yet, a 2004 
study published in the Journal of the American 
Medical Association points out that nearly 25 
percent of families report their loved ones did 
not receive good care at the end of life, espe-
cially in managing pain.44  It is these bad ex-
periences that make terminally-ill patients and 
their families consider the possibility of PAS.  
moreover, patients are largely ill-informed 
when it comes to the breadth of possibilities in 
end-of-life care.45  

Addressing this problem, some believe the Su-
preme Court decisions denying a constitutional 
right to PAS also created a right to good pallia-
tive care.46  A movement toward better policies 
and more discourse in the medical community 
regarding methods for excellent end-of-life 
care embodies this notion.  on the state level, 
the organizations exerting the most influence 
on pain law and policy are the state medical 
boards and the hospital accreditation agencies.  
While significant measures are underway to 
shape policy for better pain management, sig-
nificant barriers still prevent many vulnerable 
Americans from receiving adequate relief, es-
pecially in end-of-life care.  Among the most 
cited barriers is the simple truth that doctors 
remain uneducated about palliative care and 
specifically about the most current techniques 
in proper pain management.47  medical schools 
and nursing schools are not teaching palliative 
techniques to students, nor do textbooks and 
lectures address the use of pain medications.48  
As a result, healthcare providers enter their 
professions ill-equipped to manage chronic 
pain.49 

moreover, mistreating and undertreating pain 
symptoms are not trivial mistakes when health-
care costs are considered. Yet the greatest costs 
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of the perpetuated ignorance may be patients’ 
lives. Sixty-nine percent of chronic pain suf-
ferers would request PAS if they believed their 
pain could not be managed,50 and many who 
request PAS would “withdraw that request 
if their depression and pain were treated.”51  
evidence supports that when suicide is an ac-
ceptable option, less energy is devoted to truly 
compassionate medical care including pallia-
tive services.52  Creating a system of policies 
focused on palliative care is therefore antitheti-
cal to a system that accepts assisted suicide as a 
“treatment alternative.”53  

While the medical profession is making posi-
tive steps to improve its own practices in pain 
management, legislation can assist these efforts 
by encouraging more education, protecting 
doctors from litigation for prescribing certain 
medications for pain management, and foster-
ing more communication between doctors and 
patients about palliative options for treatments.  
Such measures in the states will accelerate the 
popular trend toward confronting end-of-life 
issues with emphasis on compassion and dig-
nity in life through pain management.

to encourage pain management education, 
AUL has developed the “Pain medicine edu-
cation Act.”

Nutrition and Hydration

In 2005, the case of terry Schindler Schiavo 
brought the issue of artificial nutrition and hy-
dration to the national spotlight.  terri suffered 
a cardio-respiratory arrest resulting in severe 
neurological injuries in 1990 at the age of 26.  
She lived from then until march 2005 with the 
delivery of her food and water through a tube, 
but required no other life-support measures to 

sustain her.  She had not received any rehabili-
tative measures since 1992 and her family was 
restricted from caring for her in any way.  She 
was not terminally ill and did not face a certain 
death in the near future.  After a petition from 
her husband and guardian, a court declared her 
to be in a persistent vegetative state and or-
dered her food and water to be withheld.  She 
died 13 days after the execution of the order 
from dehydration.  She was 41.54

In 1990, the Supreme Court held that a state 
could choose to defer a third-party’s decision 
to refuse medical treatment if there was no 
clear and convincing evidence of the patient’s 
instruction to do so—the Constitution did not 
require the state to substitute the wishes of 
close family members in the absence of express 
patient wishes.55  even though food and wa-
ter is a basic bodily necessity for sustainment, 
most medical professionals, and subsequently 
state legislatures, now consider food and water 
to be a form of medical treatment that may be 
refused by a patient’s express instructions.  In 
terri’s case, the court determined that she was 
in a persistent vegetative state and had made 
reliable oral statements that she would want 
her feeding tube removed under such circum-
stances.56   

the issue is whether nutrition and hydration 
should be considered a medical treatment that 
can be refused, and if so, under what circum-
stances.  there is disagreement even among 
like-minded individuals.  Some consider the 
removal of food and water an act of euthanasia 
by starvation and dehydration; while others see 
it as a medical treatment permissibly withheld 
when a certain life condition is deemed no lon-
ger worth sustaining.  
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those in favor of life are searching for ways 
to protect vulnerable individuals within this 
context and the broader context of “futile care 
theory” that is rapidly penetrating hospital care 
protocols.  Futile care theory holds that a doctor 
may unilaterally withhold medical treatment 
because the doctor believes the quality of life 
of the patient is not worthwhile or is simply not 
cost effective, despite the wishes of the patient 
or patient’s family. this theory contradicts the 
“choice” and “patient autonomy” arguments, 
but is akin to euthanasia as it rejects the ethic 
that all humans are equal and worthy of pro-
tection and adopts one where doctors decide 
which lives are worth saving and sustaining. 57  

Although some advance directive initiatives 
like living wills exacerbate these issues—par-
ticularly with the withdrawal of medical treat-
ments including food and water—other options 
can provide some significant protections.   In 
the absence of any form of advance directive, 
some states are creating rebuttable presump-
tions in favor of continuing food and water and 
restricting the powers of healthcare proxies or 
surrogates from removing artificial nutrition 
and hydration. 

Advance Directives

“I’m not dead yet” has become a necessary 
statement by the disabled and those facing po-
tentially life-threatening conditions.  Charlotte 
Allen shares her experience with undergoing 
surgery for an early stage of breast cancer.  She 
felt harassed by the hospital staff to fill out a liv-
ing will instructing healthcare providers under 
what conditions she would want to be resusci-
tated, and whether she would want a ventilator 
or feeding tube if it became necessary.58  rather 
than assume a doctor will do everything in his 

power to save and sustain your life, the living 
will asks a patient to express what care a doc-
tor may permissibly withhold.   the persistent 
efforts of the healthcare community, lawyers, 
and policymakers to require a living will may 
be done with good intentions, but, in reality, it 
creates and projects an attitude that some lives 
are not worth saving—even if done so under 
the guise of patient choice and autonomy. 

Advance directives are intentioned for a per-
son to control—to a certain degree—future 
healthcare decisions in the event he or she 
later becomes unable to do so.  The first type 
of advance directive implemented was the liv-
ing will, which is a legal document indicating 
what treatments may be withheld if a patient 
faces a specified condition and is unable to 
make the decision.  It was introduced and 
promoted by many euthanasia advocates at-
tempting to initiate discussion on euthanasia 
and the notion that some lives are simply not 
worth saving.  

A second type of advance directive is a dura-
ble power of attorney for healthcare decisions.  
this legal document empowers an appointed 
agent to act on the behalf of the principal in 
making healthcare decisions should the prin-
cipal be unable to make those decisions.  As-
suming one selects a person who shares the pa-
tient’s values on life and life-saving measures 
and is formidable enough to be an effective ad-
vocate, the agent is better able to address future 
healthcare decision than any written document 
of instructions.

Advance directives serve an important pur-
pose in planning for the future.  Without a 
healthcare proxy, patients will find that many 
healthcare providers and institutions will make 
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important decisions for them or a court may 
appoint a guardian completely unfamiliar with 
the patient or their wishes. the International 
task Force on euthanasia and Assisted Suicide 
recommends a Protective medical Decision 
Document, which names a durable power of 
attorney and specifically prohibits euthanasia 
and assisted suicide.59

many states continue to promote advance di-
rectives and guidance for “do not resuscitate 
orders” —some to the benefit of patients and 
others to the detriment.  Yet, a study published 
by the Archives of Internal medicine found 
that 65 percent of physicians would not nec-
essarily follow a living will if, for example, 
its instructions conflicted with the doctor’s 
own ideas of the patient’s prognosis or ex-
pected quality of life.60  many states encour-
age advance directives and some are creating 
registries to promote the adherence to them 
by the medical community.  As the culture of 
death becomes more and more pervasive, it 
is critical to take protective measures against 
the underlying presumption of withholding 
certain medical treatments, inclusive of nu-
trition and hydration, and the propagation of 
futile care theory. 

KEY TERMS

Advance directive •	 is a legal document 
expressing an individual’s healthcare 
decision preferences in the circum-
stance where he or she becomes inca-
pacitated or unable to make those de-
cisions.  A living will is a declaration, 
signed and witnessed (or notarized), 
instructing physicians and healthcare 
providers as to what treatments to 
withhold or withdraw if the person is 

in a terminal condition and unable to 
make the decision to refuse certain 
medical treatment.  A durable power 
of attorney for healthcare is a docu-
ment, signed and witnessed (or nota-
rized), designating an agent to make 
healthcare decisions for the principal 
if the principal is temporarily or per-
manently unable to do so.  A combi-
nation advance directive provides an 
agent specific instructions to follow in 
healthcare decisions if the person is 
unable to so. 

Assisted suicide•	  is the act of suicide 
with the help of another party.  Phy-
sician-assisted suicide (PAS) specifi-
cally involves the help of a physician 
in performing the act of suicide.  Such 
assistance usually entails the prescrib-
ing or dispensing of controlled sub-
stances in lethal quantities that hasten 
death. 

Euthanasia•	  involves the killing of one 
person by or with the physical assis-
tance of another.  Voluntary euthana-
sia is the ending of one life by another 
at the patient’s request.  Nonvoluntary 
euthanasia describes “a physician’s 
ending the life of a patient incapable 
of giving or refusing consent.”61  In-
voluntary euthanasia describes the 
termination of a competent patient’s 
life without his or her consent.62

Futile care theory•	  proposes that phy-
sicians may unilaterally disregard re-
quests for life-sustaining treatment 
made by a patient or a family mem-
ber if the quality of the patient’s life 
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is deemed not worth living.   Advo-
cates—including bioethicists, mem-
bers of the medical academies, and 
social engineers—have drafted and 
proposed mandatory treatment guide-
lines on how to deny requested life-
sustaining care—which have been 
adopted and put into practice by some 
hospitals.63  

Pain•	  is an unpleasant sensory and 
emotional experience associated with 
actual or potential tissue damage 
or described in terms of such dam-
age.64  Acute pain is a temporary re-
sult of identifiable injury or disease.65  
Chronic pain is a state in which pain 
persists beyond the usual course of an 
acute disease or healing of an injury, or 
that may or may not be associated with 
an acute or chronic pathologic process 
that causes continuous or intermittent 
pain over months or years.66 Chronic 
pain may be malignant—i.e., caused 
by cancer—or nonmalignant.67

Palliative care•	  is “an approach [to 
medicine] that emphasizes pain relief, 
symptom control, and spiritual and 
emotional care for the dying and their 
families,”68 rather than curing the un-
derlying disease.  It generally entails 
the use of analgesic medications, such 
as codeine and morphine.69  However, 
other pain relief techniques, such as 
physical therapy and neurosurgery, are 
also used.70

Hospice •	 is “support and care for per-
sons in the last phase of an incurable 
disease so that they may live as fully 

and comfortably as possible.”71 “medi-
care regulations require that hospice 
patients must have a prognosis of less 
than six months if the disease runs its 
normal course.”72  In the U.S., approx-
imately 3,300 hospices serve about 
950,000 people each year.73

Opioids •	 are “strong pain medications 
derived from opium, or synthesized to 
behave like opium derivatives.  ex-
amples of opioids include morphine, 
codeine, oxycodone, methadone, and 
fentanyl.”74 

Palliative sedation•	  entails adminis-
trating sedatives to terminally-ill, con-
scious patients whose pain cannot be 
otherwise relieved to alleviate suffer-
ing, but with the effect of inducing un-
consciousness.  the phrase “palliative 
sedation” is preferred over “terminal 
sedation” in order to make clear the in-
tent of administering the drug is not to 
induce unconsciousness.75 

Double effect •	 is a traditional doctrine 
justifying palliative sedation.  the 
doctrine holds three requirements: 1) 
the action itself (e.g., sedation) is not 
morally wrong, 2) the secondary effect 
(e.g., respiratory depression or death) 
is not merely a means to accomplish 
the intended benefit (e.g., pain relief), 
and 3) proportionality exists between 
the intended effects and the unintended 
secondary effects (e.g., established by 
the condition of the patient and con-
sent of the patient or proxy.)76

Persistent vegetative state •	 is a clini-
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cal diagnosis of a condition in which 
an individual has lost cognitive neuro-
logical function and awareness of his 
or her surroundings with certain char-
acteristics of maintaining sleep-wake 
cycles, responding to stimulation in 
only a reflexive way, and showing no 
evidence of meaningful response to 
the environment.77

MYTHS & FACTS

Physician-Assisted Suicide and Euthanasia

Myth: Allowing assisted suicide will not en-
courage the slide toward euthanasia.  Safe-
guards and procedures can be put into place to 
ensure that PAS is only available for compe-
tent, terminally-ill patients.
Fact:  In addition to the tragic example of the 
netherlands is the fact that PAS is already 
available to terminally-ill patients in oregon 
that are not enduring “unbearable pain and suf-
fering.”  For example, if PAS is accepted for 
the terminally-ill without intractable pain, then 
those Americans with severe chronic pain who, 
unlike the terminally-ill, must live with such 
severe pain for many years to come, would also 
have a legitimate claim to PAS.78  thus, there is 
no reason not to expect PAS to be available to 
severe chronic pain sufferers, then non-severe 
chronic pain sufferers, and then to those suffer-
ing from psychological pain or distress, as in 
the netherlands.79  After examining the issues 
surrounding PAS and voluntary euthanasia, the 
British House of Lords concluded that it would 
not be possible to secure limits on its use.80  It 
also does not appear that barricading one group 
of patients from PAS while allowing another 
group of patients to use PAS would pass con-
stitutional muster.81

Myth:  PAS allows terminally-ill patients a 
choice and preserves autonomy and dignity.  
Fact:  PAS “will ultimately weaken the auton-
omy of patients at the end of life.”82  not only 
is human dignity found in more than a healthy 
body and autonomous lifestyle, but “the dig-
nity of human life itself precludes policies that 
would allow it to be disposed of so easily.”83  
Additionally, many PAS patients are coerced 
into suicide because of familial pressures and 
a desire not to be a burden on their families.84  
they often feel a need to justify their deci-
sions to stay alive.85  this is not the essence of 
choice, autonomy, or human dignity.

Myth: to say that “the so-called right to die 
all too easily becomes a duty to die”86 is mere 
rhetoric.
Fact: the non-partisan new York State task 
Force on Life and the Law issued that state-
ment after examining end-of-life issues for 
almost 10 years.  the 25-member task force, 
comprised of prominent physicians, nurses, 
lawyers, academics, and representatives of nu-
merous religious communities, held differing 
views on PAS and euthanasia.  However, the 
group unanimously concluded that the dangers 
of PAS vastly exceed any possible benefits.87

moreover, the duty to die is already being 
played out in oregon, where the state is actively 
promoting assisted suicide over medical care.  
In just one month in 2008, at least two differ-
ent terminally-ill patients were denied medical 
treatment under the state health insurance plan, 
and instead were told that the state would pay 
for the patients’ suicides.88  the message was 
clear:  We won’t treat you, but we will help you 
die.  the duty to die cannot be much clearer.
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Pain Management and Palliative Care

Myth:  the availability of PAS will not inhibit 
the availability of palliative care.
Fact:  Palliative care actually “languishes as a 
consequence” of the easy availability of PAS 
and euthanasia.89  Physicians are likely to grant 
requests for PAS before all avenues of pallia-
tive care have been explored.90  In addition, 
physicians are not pushed to better educate 
themselves on palliative care, and researchers 
spend less time looking for better palliative 
medications and techniques.91

Myth:  PAS is preferable because palliative 
medications result in unbearable side effects 
and may hasten death anyway.
Fact:  Fears about side effects and the hasten-
ing of death are unfounded.92  In fact, those 
patients with severe pain actually become tol-
erant of palliative medicines, minimizing side 
effects.93  there is also no evidence that pain 
medications hasten death if such medications 
are used correctly.94  In addition, doses can be 
increased to alleviate intensified pain as dis-
eases progress.95

Myth:  opioids may cause addiction, even in 
patients experiencing severe pain.
Fact:  “[I]t is a fact that when narcotics are pre-
scribed for the legitimate purpose of treating 
pain, they essentially never cause addiction.  In 
studies of addiction with a total population of 
over 24,000 patients, only seven could be doc-
umented as having become totally addicted as 
a result of receiving opioids for pain relief.”96

Myth:  opioids pose a great risk for respira-
tory depression leading to hastened death, even 
when monitored carefully.
Fact:  Where the pain is well-assessed and 

dosages are carefully monitored, the chances 
of causing an overdose in a suffering patient 
are extremely unlikely.97  “[e]mpirical stud-
ies have failed to show an association between 
increases in doses of sedatives during the last 
hours of life and decreases in survival.  there-
fore, when dosed appropriately to relieve spe-
cific symptoms, such palliative medications 
do not appear to hasten death.”98  In fact, mor-
phine use may prolong life by enabling a suf-
fering patient to breathe more easily and effec-
tively.99

Myth:  even a patient in severe pain can reach 
a maximum tolerable dose for morphine.
Fact:  “Because of drug tolerance and individ-
ual responses to therapy, ceilings on dosage are 
not appropriate.”100

Myth:  Because pain is a subjective experi-
ence, no broad policies can improve manage-
ment of individual cases.
Fact:  While pain is different for each indi-
vidual, there are objective ways to evaluate a 
patient’s suffering.  By establishing a system 
of pain management, such as that the JCAHo 
standards require, better services are provided.  
objective evaluations of pain include: “the con-
sistency of the patient’s complaints and history 
during the evaluation; the course of the illness 
as documented in the medical records; the ex-
tent of objective findings, if any, due to injury 
or illness; findings of physical capabilities that 
contradict the patient’s reports of limitations; 
and the presence of symptom magnification 
and somatization.”101

Myth:  Pain is an unfortunate and untreatable 
consequence of certain illnesses.
Fact:  more than 90 percent of cancer pain can 
be controlled with proper treatment102 and ap-
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proximately 95 percent of all chronic pain in 
the terminally ill can be likewise controlled,103 
commonly through use of opioids.

Myth:  If a physician prescribes or adminis-
ters high doses of medication to relieve pain 
or other discomfort in a terminally ill patient, 
resulting in death, he or she will be criminally 
prosecuted.
Fact:  If the death was not intended, such treat-
ments are not murder or assisted suicide.104

Myth:  In the small percentage of cases where 
a patient cannot be kept conscious while ad-
ministering pain relief, there are no legal op-
tions and assisted suicide is necessary.
Fact:  Palliative sedation is legal, even in states 
not authorizing assisted suicide, to relieve in-
tractable symptoms.105

Nutrition and Hydration 
and Advance Directives

Myth:  When food and hydration is withdrawn, 
the patient dies from an underlying disease or 
condition. 
Fact:  When food and hydration are withdrawn, 
the person dies of starvation and dehydration.  
It is not that they are in the process of dying, 
but a deliberate decision is made to remove 
food and water in order to no longer sustain the 
life—one deemed not worth living.

Myth: A persistent vegetative state (PVS) is a 
certain diagnosis and the person has no chance 
of recovery. 
Fact:  It is a clinical diagnosis based on subjec-
tive assessments from an attending physician. 
Louis Viljoen was diagnosed as PVS in 1996 
following an accident and there were many 
times when his mother wondered whether her 

only child would be better off dead.  But by 
2005, he regained consciousness, demonstrated 
his good sense of humor and remembered ev-
erything from before his accident.106  In many 
instances, patients will wake instantaneously 
without any warning within the first month of 
being in a persistent vegetative state.  Gener-
ally, the first year holds the best odds for pa-
tients emerging from PVS: Children have 60 
percent chance of recovery while adults have a 
50 percent chance.107

Myth:  the refusal of medical treatment is al-
ways at the decision of the patient or the pa-
tient’s family. 
Fact:  Futile care theory is becoming more 
prevalent among hospital policies and proce-
dures which promotes unilateral decisions by 
attending physicians to withdraw or withhold 
medical treatment if a life is considered un-
worthy of preserving against the wishes of the 
patient and the patient’s family.  
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•	 Every court of final jurisdiction in the nation to consider the constitutionality of phy-
sician-assisted suicide (PAS) has held that the state’s interest in preserving the lives of 
its people justifies its prohibition.  Forty-one states have either an explicit or implied 
prohibition.  the Supreme Court has acknowledged the legitimate government interests 
in:  1) preserving life; (2) preventing suicide; (3) avoiding the involvement of third par-
ties and use of arbitrary, unfair, or undue influence; (4) protecting family members and 
loved ones; (5) protecting the integrity of the medical profession; and (6) avoiding future 
movement toward euthanasia and other abuses.  Washington v. Glucksburg, 521 U.S. 
702, 792-793 (1997).

•	 The “Oregon Death with Dignity Act” exemplifies how safeguards for legalized PAS 
are inadequate and being circumvented to allow suicide of the depressed and involun-
tary killing.  It is impossible to hold physicians accountable when permitted to assist 
suicide. the lack of transparency in physician self-reporting measures and the failure of 
the oregon Department of Human Services reporting requirements leave the elderly and 
disabled in danger.

• the netherlands conclusively demonstrates that authorizing assisted suicide inevitably 
leads to involuntary euthanasia.  Virtually every safeguard set up by the country has 
failed to protect patients. regulation is impossible because 60 percent of cases are not 
reported. 1  one study revealed that .08 percent of all deaths in the netherlands were a 
result of euthanasia performed without a contemporaneous request from the patient; in 
the United States, that would equal 16,000 deaths a year from involuntary euthanasia.2  
In other studies, one-fourth of physicians stated that they had “terminated the lives of 
patients without an explicit request.”3  In another study, no request for death was made 
in over 80 percent of the cases.4  

•		 PAS is admittedly the first step in accepting death as an alternative to suffering—in-
cluding depression and mental suffering.  the Swiss experience reveals the abuses of 
legal assisted suicide and the difficulty in prosecuting violations of the law as advocates 
challenge the limits and safeguards.  Dignitas, a Swiss assisted suicide facility, is un-
der investigation for assisting a healthy, depressed man to commit suicide,5 as well as, 
publicizing its intention to help a healthy wife commit suicide with her terminally-ill 
husband.6 

• PAS is antithetical to the purpose and nature of the medical profession.  the American 
medical Association, the American Psychiatric Association, the American College of 
Physicians, and the American Academy of Geriatrics and the American Pain Society, 
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among other health care associations, have all issued position statements against PAS.

•	 PAS encourages a cost/benefit analysis and subjective determination of a patient’s qual-
ity of life, especially with the current economic difficulties, efforts to cut health care 
costs, and the ongoing debate over nationalizing healthcare.  Health insurance coverage 
in oregon includes the “cost effective” medical treatment of ingesting a lethal prescrip-
tion under “death with dignity.” 

•	 the vast majority of terminally-ill patients do not desire suicide—the overwhelming ma-
jority fight for life until the end.7  PAS requests most often come from patients who are 
actually suffering from treatable mental disorders, typically depression. often, patients 
withdraw their PAS request when physicians appropriately treat depression or address 
the pain and other concerns causing the depression.8  An option of suicide provides little 
incentive for physicians to seek alternative remedies for alleviating pain and addressing 
the underlying causes of depression.

•		 Unbearable pain is often given as the reason to permit assisted suicide, but studies show 
it is not the reason patients request PAS.  A study of HIV patients revealed, “the stron-
gest predictors of interest in physician-assisted suicide were high scores on measures of 
psychological distress (depression, hopelessness, suicidal ideation, and overall psycho-
logical distress) and experience with terminal illness in a family member or friend.”9  
the study concluded, “Patients’ interest in physician-assisted suicide appeared to be 
more a function of psychological distress and social factors than physical factors.”10

		
•	 Legalized PAS hides abuse of the elderly and disabled.  It provides complete liability 

protection for doctors and promotes secrecy, particularly when PAS doctors are self-
reporting, death certificates are required to report a “natural” death, and there are no wit-
ness requirements at time of death.  As observed in oregon, PAS—accompanied by any 
number of safeguards—permits absolutely no transparency and makes patient choice 
and protections simply illusions.  

•	 PAS discriminates against and degrades the lives of people with disabilities.  It denies 
people with disabilities the benefit of suicide prevention and enforcement of homicide 
laws.11  Furthermore, PAS completely undermines suicide prevention efforts.

•	 Assisted suicide is unnecessary for the treatment of pain.  Pain associated with terminal-
illness patients can be relieved.  Ninety-five to ninety-eight percent of pain can be ad-
dressed through palliative care.12  the pain of the remaining patients can be relieved 
through sedation.13  While PAS proponents market the hard cases—those cases where 
pain is claimed to be unbearable—proper palliative care makes the hard cases practically 
non-existent.
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•	 A patient’s pain and suffering is inherently subjective and cannot be used as a gauge for 
who should be eligible for PAS.14 “Suffering is a distinctly human, not a medical, condi-
tion.”15 As such, public policies that hinge on the notion of pain and suffering are uncon-
tainable.16 In addition, any evaluation of pain and suffering would be left to a doctor’s 
assessment which, ironically, depletes a patient’s autonomy rather than preserves it.

•	 In contrast to using controlled substances for assisting suicide, using them to control 
pain is a “legitimate medical purpose” under the federal “Controlled Substances Act” 
and similar state statutes.  the provision of pain medication and sedation is legally, 
medically, and ethically acceptable if it is intended to alleviate pain and is provided in 
accordance with accepted medical standards.

•	 the proper response to pain and suffering is training for healthcare professionals in the 
wider use of effective palliative techniques and education to patients to address unwar-
ranted fears—not the elimination of the sufferer. 17
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a proper response to the pain and suffering of the terminally-ill.
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Laws regarding Assisted Suicide

Thirty-five states expressly criminalize assisted suicide: 
AK, AZ, Ar, Co, Ct, De, FL, GA, IL, In, IA, KS, KY, LA, me, mD, mI, 
mn, mS, mo, ne, nH, nJ, nm, nY, nD, oK, PA, rI, SC, SD, tn, tX, VA, 
and WI.

Six states prohibit assisted suicide under common law of crimes or judicial 
interpretation of homicide statutes: AL, ID, mA, nC, Vt, and WV.

two states approved assisted suicide by statute: or and WA

one state has pending constitutionally-declared  “right to die” with physician-
assisted suicide:  mt

one state expressly criminalizes assisted suicide, but also requires physicians to 
counsel patients on how to commit suicide, going so far as to require physicians 
to provide prescriptions for those patients wishing to starve or dehydrate to 
death: CA
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Pain Medicine education

only one state has amended its medical school curriculum requirements to add 
instruction on pain management and end-of-life issues: CA

one state requires annual training in pain recognition and management for nursing 
home staff: Ct

Four states formed advisory councils on Pain management to make recommendations 
on medical school curricula, continuing education, and other guidelines for pain 
management: Ar, mI, mo, and nm

one state passed legislation encouraging licensing boards or individual physicians to 
pursue improving pain management education and treatment: ne 
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2009 State Legislative Sessions in review:
End of Life

By Jessica J. Sage
Staff Counsel, Americans United for Life

i n most years, legislative and other state 
measures related to the end of life are few 

in number and do not receive much attention, 
except when, as in late 2008, Washington state 
voters approved physician-assisted suicide 
(PAS) and a montana district court declared 
the state’s constitutional rights to individual 
privacy and human dignity include the right 
for a patient to use the assistance of her phy-
sician to obtain lethal medication and commit 
suicide.

Just as in 2005 when the terri Schindler-Schi-
avo case commanded the public’s attention 
when a court ordered her feeding and hydra-
tion tube removed, the recent death of Linda 
Fleming, the first woman to commit suicide 
under the new PAS law in Washington, drew 
similar attention and much sorrow from pro-
life advocates.  Unfortunately, victories in 
Washington and montana have energized the 
pro-euthanasia movement and emboldened it 
to introduce PAS legislation and other end-of-
life related legislation across the country. 

In 2009, approximately 140 measures related 
to end-of-life issues were considered in 44 
states—a significant increase in activity from 
levels seen in 2008.  this dramatic turn-of-
events demands a meaningful public debate 
about PAS and euthanasia, the affirmative act 
of removing food and hydration from vulner-
able patients, the scope and effectiveness of 
advance directives for health care and similar 

legal documents, and palliative care and pain 
management options. 

Assisted Suicide and Euthanasia

nearly a quarter of states dealt with PAS initia-
tives in the last two legislative years. In 2009, 
making use of titles such as Death with Digni-
ty, Compassionate Choices, Right to Die, and 
Patient Control or Choice, at least eight states 
including Connecticut, Hawaii, massachusetts, 
montana, new Hampshire, new mexico, and 
Vermont considered measures to legalize (or, 
in the case of montana, regulate) PAS.

Importantly, euthanasia and PAS advocates 
have an aggressive agenda to see PAS legal-
ized in all 50 states.  Defeat does not deter 
them; rather, it causes them to re-strategize 
about how to gain acceptance for PAS and 
then re-attack.  During the 2009 state legisla-
tive sessions, they did so by pursuing measures 
that advance their ideology, including lobby-
ing state medical boards to pass resolutions 
or provide position statements of neutrality 
or affirmation for PAS, as well as promoting 
advance directives for individuals to explicitly 
refuse life-saving medical treatments and sus-
tenance needs if they become incapacitated.   
In this vein, maryland enacted a measure add-
ing a nursing home industry representative to 
its State Advisory Council on Quality Care at 
end of Life.
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Conversely, Wyoming considered a measure to 
criminalize assisted suicide.

Advance Directives, Living Wills, 
Healthcare Powers of Attorney, 
and Related Documents

the vast majority of end-of-life measures con-
sidered in 2009 dealt, in varying ways, with 
advance directives, “do not resuscitate” (Dnr) 
orders, life-sustaining treatments, and the 
proper appointment of guardians and health-
care agents.  In 2009, 12 states enacted new 
or revised current laws dealing with advance 
directives.

Arizona enacted two measures to amend ex-
isting statutes:  First, to prohibit a fiduciary or 
trustee whose license has been revoked from 
serving as an agent under a healthcare power 
of attorney unless the per-
son is related to the princi-
pal; and second, to require 
the court to give appointed 
guardians authority to with-
hold or withdraw life-sus-
taining treatment, including 
artificial food and fluids.  
the second measure further 
created a rebuttable presumption in favor of 
food and fluids if no advance directive exists, 
and provided clarification for the process and 
standard of review to rebut that presumption.

Arkansas enacted two measures revising stat-
utes to limit the power of the State Department 
of Human Services as custodian from with-
holding life-sustaining treatment without ex-
press court approval; and to clarify Dnr pro-
cedures for nursing facility employees.

Louisiana passed resolutions for two studies.  
The first study requests the State Department 
of Health and Hospitals to study the use of liv-
ing wills among medicaid recipients, while the 
second creates a study committee to look at 
physician orders for life-sustaining care.

Maine enacted two measures, with the first de-
veloping two education programs about end-
of-life directives for the public and the legal 
community and the second creating “Uniform 
Power of Attorney Act” relating to durable 
healthcare powers of attorney.

minnesota amended applicable statutes to per-
mit the release of medical records to healthcare 
agents.

montana revised its guardianship law to pro-
hibit a guardian from giving a Dnr order if it 

conflicts with an incapaci-
tated person’s wishes.

Both north Dakota and 
oklahoma enacted mea-
sures creating registries 
for advance directives for 
healthcare.

oregon amended its laws for advance direc-
tives, giving the healthcare representative the 
authority to approve short-term hospitalization 
for dementia patients.

texas amended its Health and Safety Code to 
allow for electronic signatures on advance di-
rectives and to permit notarization of Dnr or-
ders (as an alternative to two witnesses).

Utah amended its “Advance Health Care Di-
rective Act” to expand the list of healthcare 
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professionals authorized to determine a pa-
tient’s decision-making capacity and effectuate 
a patient’s healthcare directive.

Finally, Virginia enacted measures creating a 
“Uniform Power of Attorney Act,” clarifying 
the process for determining whether a patient 
lacks decision-making capacity, and specify-
ing how a patient’s Dnr orders may be effec-
tively revoked. 

Preventing Starvation and Dehydration

At least eight states—including Arizona, Ar-
kansas, mississippi, montana, new York, 
ohio, oregon, and texas—considered mea-
sures related to life-sustaining treatments, in-
cluding artificial food and hydration. 

Arizona created a rebuttable presumption in 
favor of the continued provision of artificial 
food and fluids in the absence of an advance 
directive. 

Arkansas amended its “Adult maltreatment 
Custody Act” to limit the State Department 
of Human Services when functioning as a pa-
tient’s legal custodian from making any deci-
sion to withhold life-sustaining treatment with-
out express court approval. 

montana revised its guardianship law to pro-
hibit a guardian from withholding or withdraw-
ing life-sustaining treatment if it conflicts with 
incapacitated person’s wishes.

Pain Management

At least 10 states—including California, 
Connecticut, Florida, Hawaii, Kansas, mas-
sachusetts, mississippi, texas, Vermont, and 

West Virginia—considered measures related 
to proper pain management.  Some measures 
encouraged training in and awareness of pain 
management, provided protection for physi-
cians employing accepted pain management 
techniques, or enacted a patients’ bill of rights, 
while others sought to regulate pain manage-
ment clinics and the controlled substances used 
to treat pain.

California established September 2009 as 
“Pain Awareness month” to inform healthcare 
providers of the need  for effective pain 
management.

Connecticut enacted a measure requiring di-
rect-care nursing home staff to complete annu-
al training in pain recognition and the adminis-
tration of pain management techniques.

Florida enacted the “Prescription Drug moni-
toring Program” to monitor use of controlled 
substances in an electronic database system.

texas enacted a measure to create licensing 
and regulation for pain management clinics.

West Virginia made minor changes to its “man-
agement of Pain Act,” specifically amending  
its definitions of “pain” and “pain-relieving 
controlled substances.”

Palliative Care

At least four states—including Colorado, Il-
linois, new York, and Vermont—considered 
legislation to encourage training in and fund-
ing of palliative care.  Illinois specifically con-
sidered pediatric palliative care; while new 
York sought to require healthcare practitioners 
to provide palliative care information and to 
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counsel patients diagnosed with a terminal ill-
ness or condition on their options.

Colorado passed a resolution for a Hospice 
Palliative Care Interim study.

Vermont enacted a “Patient’s Bill of rights for 
Palliative Care and Pain management” to en-
sure healthcare providers inform patients of all 
their treatment options.
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AUL Model Legislation
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ASSiSTeD SUiCiDe BAn ACT

HoUSe/SenAte BILL no. ______
By representatives/Senators ____________

Section 1.  Title.

this Act may be known and cited as the “Assisted Suicide Ban Act.”

Section 2.  Legislative Findings and Purposes.

the [(a) Legislature] of the State of [Insert name of State] finds that:

“In almost every State—indeed, in almost every western democracy—it is a (1) 
crime to assist a suicide.  the States’ assisted-suicide bans are not innovations.  
rather they are longstanding expressions of the States’ commitment to the 
protection and preservation of all human life.”  Washington v. Glucksberg, 521 
U.S. 702, 710 (1997).

“Indeed, opposition to and condemnation of suicide—and, therefore, of (2) 
assisting suicide—are consistent and enduring themes of our philosophical, 
legal and cultural heritages.”  this universal tradition has long rejected a 
right to assisted suicide and the State of [Insert name of State] “continues to 
explicitly reject it today, even for terminally ill, mentally competent adults.”  
Washington v. Glucksberg, 521 U.S. 702, 711 and 723 (1997).

the State of [(3) Insert name of State] “has an unqualified interest in the 
preservation of human life…[and] in preventing suicide.” Washington v. 
Glucksberg, 521 U.S. 702, 729-30 (1997).

the State of [(4) Insert name of State] “has an interest in protecting vulnerable 
groups—including the poor, the elderly, and disabled persons—from abuse, 
neglect, [coercion] and mistakes.”  A ban on assisted suicide reflects and 
reinforces our well-supported policy “that the lives of the terminally ill, 
disabled, and elderly people must be no less valued than the lives for the young 
and healthy, and that a seriously disabled [terminally-ill or elderly] person’s 
suicidal impulses should be interpreted and treated the same way as anyone 
else’s.” Washington v. Glucksberg, 521 U.S. 702, 731-32 (1997).

the State of [(5) Insert name of State] has an interest in protecting the integrity 
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and ethics of the medical profession and affirms its responsibility to its patients 
as healers and those principles articulated in the Hippocratic oath to:

a. Keep the sick from harm and injustice.
b. refrain from giving anybody a deadly drug if asked for it, nor make a 

suggestion to this effect. 

More specifically, the State of [(6) Insert name of State] recognizes the close 
link between physician-assisted suicide and euthanasia where a right to 
die easily becomes a “duty to die.”  A prohibition of assisted suicide is the 
only reasonable means to protect from foreseeable abuses. Washington v. 
Glucksberg, 521 U.S. 702, 734-35 (1997); Vacco v. Quill, 521 U.S. 793, 808-09 
(1997).

the State of [(7) Insert name of State] recognizes the distinction between a patient 
refusing life-sustaining medical treatment (not to include the withdrawal 
of artificial nutrition and hydration), where he dies from the underlying 
fatal disease or pathology; and a patient ingesting or administering a lethal 
medication prescribed by a physician, where the medication is the cause of 
death.  Vacco v. Quill, 521 U.S. 793, 801 (1997).

the State of [(8) Insert name of State] recognizes the importance of palliative care 
and pain management and emphasizes the distinction in the “legal principles of 
causation and intent” between pain management intended to alleviate pain and 
assisted suicide intended to cause death. Vacco v. Quill, 521 U.S. 793, 801-03 
(1997).

Based on the findings in Subsection (a) of this Act, it is the purpose of this Act to:(b) 

Provide protection for our most vulnerable citizens by explicitly prohibiting (1) 
assisted suicide within the State of [Insert name of State]’s criminal code.

Reinforce and reflect the intended purpose of our medical professions to (2) 
preserve life and act as healers.

Section 3.  Definitions.  

As used in this Act only:  

(a) “Deliberately” means to consider carefully, done on purpose; or intentional.
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(b) “Healthcare provider” means any individual who may be asked to participate in any 
way in a healthcare service, including, but not limited to, the following: a physician, physician’s 
assistant, nurse, nurses’ aide, medical assistant, hospital employee, clinic employee, nursing 
home employee, pharmacist, pharmacy employee, researcher, medical or nursing school 
faculty, student or employee, counselor, social worker, or any professional, paraprofessional, or 
any other person who furnishes, or assists in the furnishing of, healthcare services.

(c) “Person” means any natural person; and when appropriate, an “organization” to 
include:

 (1) A public or private corporation, company, association, firm, partnership, 
  or joint-stock company;
 (2) Government or a governmental instrumentality; or 
 (3) A foundation, institution, society, union, club, or church.

(d) “Physician” means a person licensed to practice medicine in the State of [Insert name 
of State].  this term includes medical doctors and doctors of osteopathy.

(e) “Suicide” means the act or instance of taking one’s own life voluntarily and intentionally. 

Section 4.  Criminal Penalties.

(a) Any person who deliberately advises, assists, or encourages another to commit suicide, 
is guilty of [Insert appropriate degree of felony].

(b) Any physician or healthcare provider that:

(1) Prescribes any drug, compound, or substance to a patient with the intended 
purpose to assist in ending the patient’s life; or

(2) Assists or performs any medical procedure for the intended purpose to assist in 
ending the patient’s life

is guilty of [Insert appropriate degree of felony].

Section 5.  Civil Penalties and Fines.

(a) Any person, physician, or healthcare provider who intentionally or knowingly violates 
this Act shall be liable for damages.

(b) If any person assists a suicide, any surviving family member, other beneficiary, 
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executor, or administrator of the decedent’s estate may bring an appropriate action under [Insert 
reference(s) to state’s wrongful death statute(s)].

(c) Any physician or other healthcare provider who assists a suicide in violation of this Act 
shall be considered to have engaged in unprofessional conduct for which his or her [certificate 
or] license to provide healthcare services in the State of [Insert name of State] shall be 
suspended or revoked by the State of [Insert name of State Medical Board or other appropriate 
entity].

Section 6.  Construction.

nothing in this Act shall be construed to prohibit a physician or healthcare provider from:

(1) Participating in the execution of a person sentenced by a court to death by 
lethal injection;

(2)  Following a patient’s clear, expressed, and documented wishes to withhold or 
withdraw life-sustaining treatment [not necessarily inclusive of withdrawing 
artificial nutrition and hydration].

(3) Prescribing and administering palliative care or pain medication treatment 
options intended to relieve pain while the patient’s illness or condition follows 
its natural course.

Section 7.  Right of Intervention.

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this Act or any portion thereof is challenged.

Section 8.  Severability.

If any provision, word, phrase, or clause of this Act or the application thereof to any person 
or circumstance is held invalid, such invalidity shall not affect the provisions, words, phrases, 
clauses, or applications of this Act which can be given effect without the invalid provision, 
word, phrase, clause, or application and to this end, the provisions, words, phrases, and clauses 
of this Act are declared severable.

Section 9.  Effective Date.

this Act takes effect on [Insert date].
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PAin MeDiCine eDUCATiOn ACT

HoUSe/SenAte BILL no.  _________
By representatives/Senators ______________

Section 1.  Title.  

this Act may be known and cited as the “Pain medicine education Act.”

Section 2.  Legislative Findings and Purposes.

(a) the Legislature of the State of [Insert name of State] finds that:

one goal of medicine is to relieve suffering.(1) 

Inadequate pain relief is a serious public health problem in the United States, (2) 
especially for those with chronic pain, the terminally ill, or those who are 
otherwise in the last stages of life.  Approximately 80 [or other number based 
on studies or other evidence] percent of chronic-pain patients in this State do 
not receive adequate treatment for their pain symptoms.

    Clinical experience demonstrates that adequate pain management leads to (3) 
enhanced functioning and increased quality of life, while uncontrolled pain 
contributes to disability and despair.

    every person dies, suffers, and experiences pain at some point in his or her (4) 
life.  Diagnosis and treatment of pain is integral to the practice of medicine and 
appropriate management for each patient is the responsibility of the treating 
physician.

Inappropriate pain treatment may result from healthcare providers’ lack of (5) 
knowledge about pain management.

All healthcare providers should become knowledgeable about assessing (6) 
patients’ pain and effective methods of pain treatment, as well as statutory 
requirements for prescribing controlled substances.

many healthcare providers are ill-informed about current and effective manage-(7) 
ment techniques for patients’ pain symptoms because this topic is not adequately 
addressed in the normal course of healthcare provider schools’ curricula.
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 With proper management techniques, chronic pain may be reduced in the (8) 
overwhelming majority of suffering patients.

 Controlled substances, including opioid analgesics, may be essential in the (9) 
courses of treatment for all types of pain and are, therefore, necessary to the 
public health.

 Healthcare professionals’ education has not provided appropriate training in the (10) 
use of opioid medications for chronic pain.  

 Patient pain should be assessed and treated promptly, and the quantity and (11) 
frequency of doses should be adjusted to the intensity, duration of the pain, and 
treatment outcomes.

 tolerance and physical dependence are normal consequences of sustained use (12) 
of opioid analgesics and are not the same as addiction.

 the [(13) Legislature] recognizes that some types of pain cannot be completely 
relieved.

(b)   the [Legislature’s] purpose in promulgating this Act is to further the important and 
compelling societal interests of:

expanding the opportunities for medical students, residents, and other (1) 
healthcare providers to gain experience in treating severe pain symptoms in 
suffering patients.

ensuring the best possible medical care for all patients suffering from (2) 
intractable and chronic pain.

Improving the quality of life for all chronic pain sufferers, especially those in (3) 
the last stages of life, by ensuring that patients undergo a peaceful, natural, and, 
as much as possible, pain-free end-of-life experience.

reducing patient requests for physician-assisted suicide (PAS) by addressing (4) 
patient issues that may lead to depression and despair, the root causes and 
most-cited motivations for PAS.  

Broadening patient autonomy by presenting the greatest number of possible (5) 
options for treatment through consultation with adequately knowledgeable 
physicians.



Defending Life 2010

453

Section 3.  Definitions.

As used in this Act only:

(a) “Addiction” means a primary, chronic, neurobiological disease, with genetic, 
psychosocial, and environmental factors influencing its development and manifestations.  It is 
characterized by behaviors that include the following: impaired control over drug use, craving, 
compulsive use, and continued use despite harm.  Physical dependence and tolerance are 
normal physiological consequences of extended opioid therapy for pain and are not the same as 
addiction.

(b) “Classroom instruction” means education conducted with a licensed instructor 
present, either by lecture or discussion, as an integrated part of a healthcare provider school 
course curriculum. 

(c) “Clinical instruction” means education conducted through interaction with patients 
suffering from severe chronic or acute pain in hospital-based sites, nonhospital-based 
ambulatory care settings, and palliative care sites and hospices, and under the supervision of a 
licensed healthcare provider.  this can include standardized patient experiences.

(d) “Double Effect” is a doctrine justifying palliative sedation and requiring three 
standards for ethical medical treatment:  (1) the treatment itself is not morally wrong; (2) 
the intended benefit to the patient is not achieved by the secondary and unintended effects of 
the treatment; and (3) proportionality exists between the intended effects and the unintended 
secondary effects.

(e) “Healthcare provider” includes the following professionals:

(1) “Nurses” means licensees of the [Insert name of the State Board of Nursing], 
including advanced practice nurses.

(2) “Pharmacists” means licensees of the [Insert the name of the State Board of 
Pharmacy].

(3) “Physicians” means licensees of the [Insert name of the State Board(s) 
licensing M.D.s and D.O.s].

(4) “Physician’s assistants” means licensees or registrants of the [Insert the name 
of the State Board regulating physician assistants, which may include the 
Board of Medicine].
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(5) “Nurse-practitioners” means licensees of the [Insert name of State Board(s) 
licensing nurse-practitioners].

(f) “Intractable pain” means a state of pain, even if temporary, in which reasonable 
efforts to remove or remedy the cause of the pain have failed or have proven inadequate. 

(g) “Opioid” means a strong pain medication derived from opium, or synthesized to 
behave like opium derivatives.  examples of opioids include but are not limited to morphine, 
codeine, oxycodone, methadone, and fentanyl.

(h) “Pain” is an unpleasant sensory and emotional experience associated with actual or 
potential tissue damage or described in terms of such damage.

(1) “Acute pain” is the normal, predicted physiological response to a noxious 
chemical, thermal, or mechanical stimulus and typically is associated with 
invasive procedures, trauma, and disease.  It is generally time-limited.

(2) “Chronic pain” is a state in which pain persists beyond the usual course of an 
acute disease or healing of an injury, or that may or may not be associated with 
an acute or chronic pathologic process that causes continuous or intermittent 
pain over months or years.

(i) “Palliative care” means

 (1) the active, total care of patients whose disease or medical condition is not
  responsive to curative treatment or whose prognosis is limited due to   

 progressive, far-advanced disease; and 

 (2) the evaluation, diagnosis, treatment, and management of primary and   
 secondary pain, whether acute, chronic, persistent, intractable, or associated  
 with the end of life, the purpose of which is to diagnose and alleviate pain and  
 other distressing signs and symptoms and to enhance the quality of life.

(j) “Palliative sedation” means the administration of sedatives to terminally ill, conscious 
patients whose pain cannot be otherwise relieved to alleviate suffering, but with the effect 
of inducing unconsciousness.  the intent of administering the drug is to relieve pain, not to 
produce unconsciousness.

(k) “Physical dependence” means a state of adaptation that is manifested by drug 
class-specific signs and symptoms that can be produced by abrupt cessation, rapid dose 
reduction, decreasing blood level of the drug, and/or administration of an antagonist.  Physical 
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dependence by itself does not equate with addiction.

(l) “Tolerance” means a physiologic state resulting from regular use of a drug in which 
an increased dosage is needed to produce a specific effect, or a reduced effect is observed with 
a constant dose over time.  tolerance may or may nor be evident during opioid treatment and 
does not equate with addiction.

Section 4.  Requirements for Healthcare Provider Education.

(a) Objectives.  the instruction required by this Act is designed to meet the following 
objectives:

 (1) that students will become more comfortable addressing the needs of patients
  experiencing chronic or severe pain.

 (2) that students will be trained in the most current methods regarding the use of 
  controlled substances, especially opioid analgesics.

 (3) that students will realize the importance of developing a pain treatment plan  
  for each patient in chronic or severe pain and learn methods and techniques  
  necessary for developing such a plan.

 (4) that students will learn objective methods for evaluating pain symptoms in 
  patients.

 (5) that students will understand the differences between addiction to opioid 
  analgesics and tolerance and dependence on opioid analgesics.

 (6) that students will understand the principle of double effect, especially with  
  regard to palliative sedation.
 
 (7) that students will understand the extreme unlikelihood of opioid   
  administration hastening death when properly monitored.

 (8) that students will understand relevant laws applicable to prescription of 
  controlled substances.

 (9) that students will become aware of differences in diverse cultural approaches  
  to pain management and end-of-life care and become comfortable working  
  with patients who may express preferences different than those of the student’s  
  own intuitions.
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(b) Curriculum.  the curriculum in each school educating healthcare providers and 
receiving public funds shall include at least eight (8) hours of classroom instruction and at least 
four (4) hours of clinical instruction on pain management.  the curriculum shall be designed to 
accomplish all objectives listed in Sections 4(a)(1)-(9) of this Act.  In developing a curriculum 
for pain management education, it is recommended that faculty educators are trained in or 
consult the “Education for Physicians on End-of-Life Care (EPEC) Curriculum” created by the 
Institute for ethics at the American medical Association.  

(c) Procedures for evaluating and monitoring pain.  Students shall be instructed in the 
following seven-step method for pain treatment:

 (1) evaluation of the patient.  A medical history and physical examination must be 
  obtained, evaluated, and documented in the medical record.  the medical  
  record should document the nature and intensity of the pain, current and past  
  treatments for pain, underlying and co-existing diseases or conditions, the  
  effect of pain on physical and psychological function, and history of substance  
  abuse.  the medical record should also document the presence of one or more  
  recognized medical indications for the use of a controlled substance.

 (2) treatment plan.  A written treatment plan should state objectives that will be  
  used to determine treatment access, such as pain relief and improved physical  
  and psychosocial function, and should indicate if any further diagnostic evalua 
  tions or other treatments are planned.  After treatment begins, the physician  
  should adjust drug therapy to the individual medical needs of each patient.   
  other treatment modalities or a rehabilitation program may be necessary de 
  pending on the etiology of the pain and the extent to which the pain is associ 
  ated with physical and psychosocial impairment.

 (3) Informed consent and agreement for treatment.  the physician should discuss  
  the risks and benefits of the use of controlled substances with the patient,   
  persons designated by the patient, or the patient’s surrogate or guardian if the  
  patient is without medical decision-making capacity.  the patient should   
  receive prescriptions from one physician and one pharmacy whenever possible.   
  If the patient is at high risk for medication abuse or has a history of substance  
  abuse, the physician should consider the use of a written agreement between  
  physician and patient outlining patient responsibilities, including:

 a. Urine/serum medication levels screening when requested;

  b. Number and frequency of all prescription refills; and
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  c. reasons for which drug therapy may be discontinued (e.g., violation of 
   agreement).

 (4) Periodic review.  the physician should periodically review the course of pain 
  treatment and any new information about the etiology of the pain or the patient’s 
  state of health.  Continuation or modification of controlled substances for pain 
  management therapy depends on the physician’s evaluation of progress toward 
  treatment objectives.  Satisfactory response to treatment may be indicated by 
  the patient’s decreased pain, increased level of function, or improved quality of
  life.  objective evidence of improved or diminished function should be moni 
  tored and information from family members or other caregivers should be  
  considered in determining the patient’s response to treatment.  If the patient’s  
  progress is unsatisfactory, the physician should assess the appropriateness of  
  the continued use of the current treatment plan and consider the use of other  
  therapeutic modalities.

 (5) Consultation.  the physician should be willing to refer the patient as necessary  
  for additional evaluation and treatment in order to achieve treatment objectives.  
  Special attention should be given to those patients with pain who are at risk for 
  medication misuse, abuse, or diversion.  the management of pain in patients  
  with a history of substance abuse or with a comorbid psychiatric disorder may  
  require extra care, monitoring, documentation, and consultation with or referral  
  to an expert in the management of such patients.

 (6) medical records.  the physician should keep accurate medical records to 
  include:

  a. the medical history and physical examination;

  b. Diagnosis, therapeutic, and laboratory results;

  c. evaluations and consultations;

  d. treatment objectives;

  e. Discussion of risks and benefits;

  f. Informed consent;

  g. treatments;
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  h. medications (including date, type, dosage, and quantity prescribed);

  i. Instructions and agreements; and 

  j. Periodic reviews.

records should remain current and be maintained in an accessible manner and 
readily available for review.

 (7) Compliance with controlled substance laws and regulations.  to prescribe, 
  dispense, or administer controlled substances, the physician must be licensed in 
  the State and comply with applicable federal and State regulations.  Physicians 
  are referred to the Physician’s Manual of the U.S. Drug enforcement 
  Administration [and any relevant documents issued by the State Medical 
  Board] for specific rules governing controlled substances as well as applicable  
  State regulations.

(d) Hours Requirements.  the following requirements apply to the core curriculum of 
any healthcare provider education program and are in addition to any course content required in 
elective courses or courses required for discrete areas of medicine.  A board issuing a license or 
certification to any healthcare provider under [Insert relevant citation(s)] shall require that each 
applicant for initial licensure complete at least:

 (1) eight (8) hours of classroom instruction, and

 (2) Four (4) hours of clinical instruction.  this Section shall not apply to those 
  seeking licensure from the [Insert the name of the State Board of Pharmacy].

(e) Application.  the licensure requirements of this document shall apply to any student 
beginning healthcare provider education anytime after [Insert date].

Section 5.  Pain Management Regulations Encouraged. [for State Medical Boards who have 
not already done so]  

the [Legislature] strongly encourages [Insert name of State Medical Licensing Board] to adopt 
pain management regulations based on the Pain Management Model Policy of the Federation 
of State Medical Licensing Boards and the provisions of this Act.

Section 6.  Severability.

Any provision of this Act held to be invalid or unenforceable by its terms, or as applied to any 
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person or circumstance, shall be construed so as give it the maximum effect permitted by law, 
unless such holding shall be one of utter invalidity or unenforceability, in which event such 
provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.

Section 7.  Right of Intervention.  

the [Legislature], by joint resolution, may appoint one or more of its members, who sponsored 
or cosponsored this Act in his or her official capacity, to intervene as a matter of right in any 
case in which the constitutionality of this Act or any portion thereof is challenged. 

Section 8.  Effective Date.

this Act takes effect [Insert date].
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Healthcare
rights of Conscience

egal protection for healthcare rights of conscience affirms the need 
to provide quality care to patients, but also acknowledges that certain 

demands of patients, usually for procedures that are life-destructive and not 
life-saving, must not be blindly accommodated to the detriment of the rights 
of healthcare providers.  Individuals and institutions do not lose their right to 
exercise their moral and religious beliefs and consciences once they decide 
to enter the healthcare profession.

those who oppose laws protecting rights of conscience, primarily pro-abor-
tion advocates, increasingly couch their arguments with references to wom-
en’s right to healthcare access (including access to contraception) and seek 
to compel providers to act in violation of their consciences.  However, the 
use of the term “access” is a red herring, as there is no real problem, when 
a conscientious objection is made, with a patient going to another (willing) 
healthcare provider for service.

However, protecting rights of conscience is necessary to avoid added stress 
on an already overtaxed healthcare system.  experts project that current 
shortages of physicians, nurses, and other healthcare professionals will 
worsen, failing to meet future requirements.  Legal action and other pressure 
to compel healthcare providers to participate in procedures to which they 
conscientiously object threaten to make an already dangerous situation di-
sastrous.  By forcing healthcare professionals to choose between conscience 
and career, we will lose doctors, nurses, and other healthcare professionals 
who are already in short supply, especially in rural parts of the country.  
We will also effectively bar competent young men and women, desperately 
needed, from entering these vital professions.  Without a doubt, the health of 
the nation demands protecting individual rights of conscience.
 
many states have adopted conscience laws that give private hospitals, physi-
cians, and nurses the right to conscientiously object only to participating in 
abortion.  However, what is urgently needed are laws that recognize an af-
firmative civil right for all healthcare providers, including individuals (who 
may work for a private or public healthcare facility); institutions (whether 
those institutions are public or private); and payers (such as insurance com-
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panies) to refuse to participate in any healthcare service to which they con-
scientiously object.

this Section provides information on the increasing threat to healthcare rights 
of conscience by groups and individuals who believe that healthcare provid-
ers who oppose abortion, contraception, and immoral uses of biotechnology 
should “get out of the profession.”  A key component of this coercive agenda 
is legislation compelling individual pharmacists and pharmacies to stock and 
dispense “emergency contraception” regardless of conscience or other objec-
tions.   this Section also seeks to provide the necessary resources to enact 
urgently-needed and comprehensive protection for all healthcare providers.
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“Much of the debate focused on strategy, with 
participants wondering whether it was better 
to work toward improving and narrowing con-
science clauses or to fight to eliminate them 
altogether. … Although reproductive rights ac-
tivists should still work to improve conscien-
tious objections, their ultimate goal should be 
getting rid of them.”
-then-ACLU executive Director Ira Glasser, 
2002 executive Summary, “Conscientious ob-
jections and reproductive rights”1

he threat to healthcare rights of conscience 
is real and growing.  Currently, federal law 

and the laws of 47 states provide protection to 
healthcare providers and institutions who ob-
ject to participating in abortions.  However, 
the stated goal of many pro-abortion activists 
and groups is to abolish these protections and 
to force healthcare providers to participate in 
abortions without regard for their deeply-held 
religious, moral, or ethical beliefs.  much of 
the pro-abortion strategy in recent years has 
been focused on distorting, weakening, and 
ultimately eliminating federal laws and regula-
tions that protect rights of conscience.

Overview of Federal Conscience 
Protections

Federal law currently provides limited statu-
tory protection for healthcare rights of con-
science.  Congress first addressed the issue of 
conscience protections just weeks after the U.S. 

Supreme Court handed down Roe v. Wade.  In 
1973, Congress passed the first of the Church 
Amendments (named for its sponsor, Senator 
Frank Church).  the Amendment provides that 
the receipt of funding through three federal 
programs cannot be used as a basis to com-
pel a hospital or individual to participate in an 
abortion or sterilization procedure to which the 
hospital or individual has a moral or religious 
objection.

taken together, the original and subsequent 
Church Amendments protect healthcare pro-
viders from discrimination by recipients of the 
U.S. Department of Health and Human Ser-
vices (HHS) funds on the basis of their refusal, 
because of religious belief or moral conviction, 
to perform or participate in any lawful health 
service or research activity.

In 1995, when the Accreditation Council for 
Graduate medical education proposed man-
dating abortion training in all obstetrics and 
gynecology residency programs, Congress re-
sponded by enacting a measure2 providing that 
any state or local government that receives fed-
eral financial assistance may not discriminate 
against healthcare entities that refuse to train, 
perform, refer for, or make arrangements for 
abortions.

Later, in 1996, Section 245 of the Public Health 
Service Act was enacted to prohibit the federal 
government and state or local governments that 

Healthcare rights of Conscience:
A survey of federal and state laws

By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life

T
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receive federal financial assistance from dis-
criminating against individual and institutional 
healthcare providers, including participants in 
medical training programs, who refused to, 
among other things, receive training in abor-
tions; require or provide such training; perform 
abortions; or provide referrals for, or make ar-
rangements for, such training or abortions.3

the most recent federal conscience protection, 
the Hyde-Weldon Amendment, was first enact-
ed in 2005 and provides that no federal, state, 
or local government agency or program that 
receives funds in the Labor/Health and Hu-
man Services (HHS) appropriations bill may 
discriminate against a healthcare provider be-
cause the provider refuses to provide, pay for, 
provide coverage of, or refer for abortion.  the 
Amendment is subject to annual renewal and 
has survived multiple legal challenges brought 
primarily by pro-abortion groups. 

Recent Actions by HHS 

on August 26, 2008, HHS published and so-
licited public comment on a proposed regula-
tion4 that would implement and strengthen the 
enforcement of existing federal conscience 
protections.  Specifically, the regulation would 
require that recipients of HHS funding provide 
written certification of their compliance with 
federal conscience protections.

The regulation was specifically developed in 
response to increasing threats from and attacks 
by pro-abortion groups and others on the rights 
of conscience of healthcare providers who de-
cline to provide, participate in, or refer for abor-
tions.  Specifically, in early 2008, the American 
College of obstetricians and Gynecologists 
(ACoG) issued an ethics opinion that, when 

taken in conjunction with the American Board 
of obstetrics and Gynecology’s (ABoG) stan-
dards for physician certification, has the poten-
tial to force physicians to either violate their 
consciences by referring patients for abortions 
or risk losing their board certification.

“[the] proposed regulation is about the legal 
right of a healthcare professional to practice ac-
cording to [his or her] conscience,” then-HHS 
Secretary mike Leavitt said. “Doctors and oth-
er healthcare providers should not be forced 
to choose between good professional standing 
and violating their conscience. Freedom of ex-
pression and action should not be surrendered 
upon the issuance of a healthcare degree.”5

In his press release, Secretary Leavitt also not-
ed that the proposed regulation would:

Clarify that nondiscrimination protec-•	
tions apply to institutional healthcare 
providers as well as to individual em-
ployees working for recipients of cer-
tain funds from HHS; 
require recipients of certain HHS •	
funds to certify their compliance with 
laws protecting provider conscience 
rights; 
Designate the HHS Office for Civil •	
rights as the entity to receive com-
plaints of discrimination addressed by 
the existing statutes and the proposed 
regulation; and 
Charge HHS officials to work with any •	
state or local government or entity that 
may be in violation of existing statutes 
and the proposed regulation to encour-
age voluntary steps to bring that gov-
ernment or entity into compliance with 
the law.6 
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If compliance is not achieved, HHS officials 
will consider all legal options, including termi-
nation of funding and the return of funds paid 
out in violation of the nondiscrimination provi-
sions.7

In a predictable and overwrought response, 
pro-abortion groups launched a massive mis-
information campaign, alleging that HHS was 
trying to impede women’s access to healthcare 
in general and to contraceptives in particular.  
However, in reality, it is the abortion advo-
cates’ campaign against conscience protections 
that is endangering access to healthcare for all 
Americans by threatening to drive providers 
from the profession.8  After reviewing public 
comments, HHS adopted the regulation in De-
cember 2008.  

Unfortunately, the abortion advocates cam-
paign appears to have worked.  on February 27, 
2009, the obama Administration announced its 
intent to rescind these rules.

Protections for 
Military Healthcare Providers

notably, federal law also provides protections 
for military healthcare providers.  Pursuant to 
Department of Defense (DoD) and individual 
service directives, military healthcare provid-
ers may refuse to participate, directly or in-
directly, in medical procedures that they find 
morally or religiously objectionable.  As with 
other rights of religious accommodation, this 
right will be balanced against military neces-
sity and the potential adverse affect on unit 
readiness, individual readiness, unit cohesion, 
morale, discipline, safety, or health.  Any refus-
als to provide medical care based on religious 
objections should be disclosed in advance to 

the provider’s chain of command and to pa-
tients as the need arises.

DoD Directive (DoDD) 6000.14, Patient Bill 
of rights and responsibilities in the military 
Health System, dated 30 July 1998, provides, 
in pertinent part, that:

A provider who disagrees with a pa-(1) 
tient’s wishes [as to a treatment], as a 
matter of conscience, should arrange 
for transfer of care to another qualified 
provider willing to proceed according 
to the patient’s wishes within the limits 
of the law and medical ethics.
military treatment facilities and tri-(2) 
care [health insurance system for mili-
tary dependents and retirees and their 
dependents] network providers and 
facilities shall disclose to patients… 
matters of conscience … that could 
influence medical advice or treatment 
decisions.

While individual healthcare providers may 
refuse to participate in certain medical pro-
cedures, these procedures will still generally 
be provided by the military treatment facility 
(MTF) or an affiliated civilian facility or pro-
vider.  elective abortion is the only exception 
to this rule.  Abortions are not performed in 
mtFs unless the mother’s life is endangered 
by a continued pregnancy or the pregnancy re-
sults from rape or incest.

military treatment facilities, both in the conti-
nental United States and at overseas locations, 
provide a range of contraceptive options to 
military members and their dependents, includ-
ing sterilization.  In April 2002, DoD issued a 
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directive requiring “emergency contraception” 
be carried at all mtFs and military pharmacies.  
However, this mandate was rescinded in may 
2002 and individual hospitals, clinics, and/or 
pharmacies must now decide for themselves 
whether or not to carry the controversial drug.

Sadly, healthcare professionals serving in the 
military are not immune from the radical agen-
da of pro-abortion advocates.  one of the top 
objectives for abortion activists is to require 
that mtFs (both in the U.S. and overseas) pro-
vide elective abortions (paid for at taxpayer 
expense as is all military medical care).  to 
achieve this objective, they would also need 
to circumvent DoD protections for healthcare 
rights of conscience as a majority of military 
physicians would likely refuse to provide or 
participate in the abortions.

Overview of State Conscience Protections

the battle over healthcare rights of conscience 
is being waged primarily in the 50 states.  Cur-
rently, 47 states provide some degree of protec-
tion for certain healthcare providers to decline 
to provide or participate in abortions.  How-
ever, only two states—Louisiana and missis-
sippi—provide comprehensive protections for 
all healthcare providers and for all healthcare 
procedures and services.  Further, only three 
states—Alabama, new Hampshire, and Ver-
mont—provide no protection for healthcare 
rights of conscience.

However, an increasing number of states are 
considering measures to compel conscience 
and force providers—primarily pharmacists—
to provide services in violation of their con-
sciences.  these measures are originating from 
the Governor’s mansion, the state legislature, 

and state medical governing and licensing 
agencies.  For example, in 2005 then Illinois 
Governor rod Blagojevich signed an execu-
tive order requiring pharmacists and pharma-
cies to fill prescriptions for contraceptives, in-
cluding “emergency contraception,” “without 
delay.”  In Washington in 2007, the State Board 
of Pharmacy issued a rule requiring pharma-
cies to fill, regardless of conscience or other 
objections, prescriptions for any drug includ-
ing contraceptives or, if the particular drug is 
not in stock, facilitate the patient’s access to 
that drug.

Endnotes
1 See http://www.usccb.org/prolife/issues/abortion/tHreAt.
PDF (last visited August 19, 2009).  Glasser was reporting on a 
2002 national meeting involving the ACLU reproductive Free-
dom Project, the Pro-Choice resource Center, and the George 
Gund Foundation.
2 42 U.S.C. §238n (2008).
3 See http://www.hhs.gov/news/press/2008pres/08/20080821a.
html (last visited August 19, 2009).
4 See Federal Register, Vol. 73, no. 155, 50274-85.
5 See http://www.hhs.gov/news/press/2008pres/08/20080821a.
html (last visited August 19, 2009).
6 Id.
7 Id.
8 See “Primer on Protecting Healthcare Rights of Conscience,” 
infra.
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In the ongoing debate over healthcare rights of conscience, misinformation and hyperbole 
abound (especially from those seeking to coerce conscience).  However, a full and fair debate of 
the issue requires an understanding that:

Health care is not a commodity, it is service.  Those in the field are not clerks or automa-•	
tons, but serious professionals trained to provide specialized care.  As professionals, they 
engage in decision-making that is informed by their intellects and their consciences.

Conscience is subjective but not relative, and is defined by the individual through his/her •	
religious faith, morality, or ethics.  Conscience is applied to all actions and decisions and 
cannot be ignored or compartmentalized.

Freedom of conscience is an American ideal.  that is, conscience is the freedom from •	
coercion (by the government or other individuals) to act against one’s will.

Conscience is a check and balance in a healthcare provider’s decision-making process.  •	
In the rapidly developing medical field, ethical challenges abound.  We want our medi-
cal professionals to exercise ethical behavior (i.e., behavior in accord with their con-
science).

Right of conscience protections affirm the need to provide quality care to patients and •	
do not interfere with existing medical malpractice standards.  they merely acknowledge 
that certain demands of patients, usually for procedures that are life-destructive and not 
life-saving, must not be blindly accommodated to the detriment of the rights of health-
care providers.

Individuals and institutions do not lose their right to exercise their moral and religious •	
beliefs and conscience once they decide to become healthcare providers. 

nothing in the laws protecting healthcare rights of conscience prevents others from pro-•	
viding the healthcare service to which a conscientious objection has been made.

Importantly, conscientious objections are most often raised concerning elective services, •	
such as abortion, contraception, sterilization, physician-assisted suicide, and withdrawal 
of nutrition and hydration, rather than necessary or lifesaving services.  therefore, the 
lack of participation in these practices by a healthcare provider or institution will not 
endanger the lives or health of patients.

Healthcare rights of Conscience Talking Points
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However, protecting the rights of conscience of healthcare providers and institutions •	
is necessary to avoid added stress on an already overtaxed healthcare system.  experts 
project that current shortages of physicians, nurses, and other healthcare professionals 
will worsen, failing to meet future requirements.

moreover, legal action and other pressure to compel healthcare providers to participate •	
in procedures to which they conscientiously object threaten to make the already danger-
ous situation disastrous.  By forcing healthcare professionals to choose between con-
science and career, we will lose doctors, nurses, and other healthcare professionals who 
are already in short supply, especially in rural parts of the country.  We will also effec-
tively bar competent young men and women, desperately needed, from entering these 
vital professions.

the strategy being used by abortion advocates and others to compel conscience is both •	
clever and chilling.  If they can create legal precedent to compel violation of conscience 
for one procedure (e.g., dispensing contraceptives) or group of healthcare providers (e.g., 
pharmacists), they will have established the legal precedent necessary to compel doctors 
to participate in surgical abortion and to compel all healthcare providers to participate in 
other objectionable procedures and services.

efforts to expand legal coercion are well underway and they include mandatory referral •	
of patients.  For example, on August 30, 2005, michael mennuti, the President of Ameri-
can College of obstetrics and Gynecology (ACoG), wrote to the U.S. Congress, stating 
the official position of ACOG:  “Doctors who morally object to abortion should be re-
quired to refer patients to other physicians who will provide the appropriate care.”   re-
cent actions by ACoG and the American Board of obstetrics and Gynecology (ABoG) 
to make board certification or recertification dependent on compliance with ACOG’s 
position on referrals for abortion furthers this coercive effort.

Such efforts by ACOG and ABOG are only the first steps.  After forcing complicity, the •	
next step will be the coercion of active participation in abortion and other objectionable 
services and procedures by morally-objecting providers.

opponents of rights of conscience argue that only individuals can or should have (lim-•	
ited) rights of conscience.  this is short-sighted and purposely misunderstands the notion 
that the mission of an organization or institution (such as a public or private hospital 
or a healthcare insurer) is informed by the individuals controlling that organization or 
institution.
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rights of Conscience Overview

two states protect the civil rights of all healthcare providers, whether individuals, 
institutions, payers (public or private) who conscientiously object to participating in 
any healthcare procedure or service:  LA and mS

Forty-five states protect the civil rights of only certain healthcare professionals 
and/or institutions from participating in specific procedures (usually abortion only):  
AK, AZ, Ar, CA, Co, Ct, De, FL, GA, HI, ID, IL, In, IA, KS, KY, me, mD, mA, 
mI, mn, mo, mt, ne, nV, nJ, nm, nY, nC, nD, oH, oK, or, PA, rI, SC, SD, 
tn, tX, Ut, VA, WA, WI, WV, and WY.

three states provide no protection for the civil rights of healthcare providers, 
institutions, or payers:  AL, nH, and Vt.
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Ten states provide some specific protection for civil rights of pharmacists and 
pharmacies:  AZ, Ar, CA, GA, KS, LA, me, mS, nC, and SD.

Protection for Pharmacists
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ver the last few decades, abortion ad-
vocates and their allies have launched 

a concerted campaign to force hospitals, 
healthcare institutions, health insurers, and in-
dividual healthcare providers to provide, refer, 
or pay for abortions.  their determined efforts 
to eviscerate the concept of conscience and 
the freedom to follow one’s religious, moral, 
or ethical beliefs from the medical profession 
have resulted in the following:

Catholic Charities in new York and •	
California being forced by their state 
supreme courts to face the unenviable 
choice of offering healthcare coverage 
for contraceptives (even though the 
use of artificial contraception violates 
long-standing Catholic teachings) or, 
alternatively, to eliminate its prescrip-
tion drug benefits for its employees 
(in contravention of Catholic Church 
teachings concerning the provision of 
just wages and benefits).
An ambulance driver in Illinois being •	
fired for refusing to take a woman to 
an abortion clinic.
In 2004, new mexico refusing to ap-•	
prove a community-owned hospital 
lease because of the hospital’s refusal 
to perform elective abortions.
A private hospital in texas being sued •	
for disregarding parental objections 
and providing life-sustaining care to 

an infant born after 23 weeks of gesta-
tion.
the Washington Board of Pharmacy •	
dictating that pharmacists must, re-
gardless of conscience or other objec-
tions, fill all prescriptions including 
those for contraceptives and “emer-
gency contraceptives.”

Sadly, this represents only a small sampling of 
the mounting attacks on the rights of healthcare 
professionals to provide medical care without 
violating their religious, moral, or ethical be-
liefs.

In recent years, abortion advocates and their 
allies have prominently targeted pro-life phar-
macists.  their goal is to require pharmacists 
to dispense contraceptives (including “emer-
gency contraceptives”), forcing them to choose 
between their livelihood and their deeply-held 
religious, moral, or ethical beliefs.  Although 
the U.S. Constitution protects the free exercise 
of religion, allowing one to follow what his or 
her conscience morally dictates, the abortion 
lobby is turning the debate into a referendum 
on alleged refusals to provide women access to 
controversial reproductive procedures.

these groups recognize that if they can estab-
lish legal precedent to coerce someone to vio-
late their conscience regarding contraceptives, 
they can then easily extend that legal precedent 
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to coerce healthcare providers to administer  
rU-486 (the so-called abortion pill), to co-
erce medical students to participate in abortion 
training, and to force doctors to participate in 
surgical abortion.

often thought of as a contemporary problem, 
the issue of rights of conscience was referenced 
and considered by our Founding Fathers.  For 
example, thomas Jefferson wrote, “no pro-
vision in our Constitution ought to be dearer 
to man than that which protects the rights of 
conscience against the enterprises of the civ-
il authority.”  moreover, traditional western 
thought has understood individual conscience 
to be a guide for action and indispensable to 
appropriate action.

KEY TERMS

Right of conscience protection•	 : 
Shields physicians and other health-
care providers from liability, adverse 
administrative, and/or other negative 
consequences for refusing to partici-
pate in any healthcare procedure or 
service that would violate their moral 
conscience, ethical standards, or reli-
gious beliefs.

Conscience: •	 moral standards that an 
individual has accepted and that regu-
late his/her actions and behavior.

Archbishop John myers (currently the 
Archbishop of newark), in a pastoral 
letter, has stated, “By definition, con-
science is the intellectual act of judg-
ment of what is right and wrong to do 
or not to do.  It is the last best judgment 
of what one ought to choose.  thus, 

conscience must be formed through 
education and prayer, and be informed 
by [religious faith].”  Simply, con-
science is at the heart of all decision-
making.

Healthcare providers•	 : A broad term 
used to describe individuals working 
in the healthcare field.  This includes 
doctors, nurses, medical students, 
pharmacists, medical assistants, phar-
macist assistants, medical researchers, 
and others.  All workers engage their 
conscience in their work; in a particu-
lar way, healthcare workers engage 
their conscience in caring for patients.  
to provide the fullest possible protec-
tion for individual freedom, this term 
should also be construed to include 
institutions such as public and private 
hospitals and health insurance compa-
nies and other payers.

Healthcare procedures•	 : Any proce-
dure or service performed in a health-
care setting.  All healthcare proce-
dures—such as surgery, outpatient 
treatment, clinical care, and medi-
cal research—are acts during which 
healthcare providers engage their con-
sciences.

MYTHS & FACTS

Myth: It is unconstitutional for healthcare 
providers to refuse to provide abortion because 
women have a legal right to obtain an abor-
tion.
Fact:   First, there is no right of access to 
abortion.  In fact, the abortion “right” first an-
nounced in Roe v. Wade, 410 U.S. 113 (1973), 
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and reaffirmed in Planned Parenthood v. Casey, 
404 U.S. 833 (1992), is the right of a woman 
to choose whether to terminate a pregnancy 
without interference from the government.  
those cases cannot be read to give any patient, 
let alone the government, the authority to vio-
late the fundamental freedom of conscience 
by forcing a healthcare provider to perform an 
abortion or any other controversial procedure.

Laws that protect the civil rights of healthcare 
providers do not forbid women from obtaining 
abortions.  they merely protect healthcare pro-
viders from acting contrary to their consciences 
by providing them a right 
to refrain from participat-
ing in an abortion.

In fact, the U.S. Supreme 
Court has expressly rec-
ognized that (federal or 
state) governments are 
not required to facili-
tate abortions by fund-
ing them.  In Harris v. McRae, 448 U.S. 297 
(1980), the Court upheld a federal ban on the 
use of federal medicaid funds to pay for elec-
tive abortions.  In its reasoning, the Court not-
ed that the abortion right created in Roe did not 
establish an entitlement to abortion.  rather, 
the Court said, Roe merely created limits on 
state action.  Similarly, in Webster v. Repro-
ductive Health Services, 492 U.S. 490 (1989), 
the Court upheld a state statute that prohibited 
state-run medical centers from providing elec-
tive abortions.  therefore, legislation protect-
ing the rights of healthcare providers to refrain 
from participating in or facilitating abortion 
does not place an impermissible burden on a 
woman’s right to abortion, because women do 
not have a right to force an individual or in-

stitution, including the government, to provide 
it.

Myth: Additional right of conscience protec-
tion is unnecessary because my state already 
has a conscience law.
Fact: only two states—Louisiana and mis-
sissippi—protect the rights of conscience of all 
healthcare providers, institutions, and payers 
(e.g., health insurance companies) who refuse 
to provide any healthcare service based on a re-
ligious, moral, or ethical objection.  Although 
45 other states and the federal government 
have adopted conscience laws, these laws are 

inadequate because they 
usually protect the right 
to object only to partici-
pating in abortion and do 
not offer any affirmative 
protections.  moreover, 
many of the current laws 
do not protect all health-
care providers.  For ex-
ample, pharmacists are 

often excluded from coverage in these statutes 
and, therefore, are lacking affirmative protec-
tion of their right to decline to provide aborti-
facients or drugs that may used in an assisted 
suicide. 

Myth: Conscience protection is a movement 
of the “religious right” and is designed to pro-
mote one religious viewpoint.
Fact: Conscience is at the heart of the Ameri-
can experience. most Americans recognize the 
religious freedom found in the First Amend-
ment of the United States Constitution.  It 
reads: “Congress shall make no law respecting 
an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom 
of speech, or of the press; or the right of the 
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people peaceably to assemble, and to petition 
the government for a redress of grievances.”

What Americans may not realize is that an ear-
ly draft of the Amendment written by James 
madison included the following:  “the Civil 
rights of none shall be abridged on account of 
religious belief or worship, nor shall any na-
tional religion be established, nor shall the full 
and equal rights of conscience be in any man-
ner, nor on any pretext infringed.”

obviously, conscience protections did not 
spring up recently—say, during the Vietnam 
War era—but are a long-standing part of the 
nation’s baric.  It is also a pluralistic right, one 
embraced by Christians and non-Christians 
alike.  It is not based on respecting one faith 
but respecting the integrity of all individuals.

Myth: the legal protection for healthcare pro-
viders’ rights of conscience will endanger the 
lives of patients because it will allow health-
care providers to decline to provide healthcare 
services and thereby deny access to patients.
Fact: rights of conscience protections af-
firm the need to provide quality care to patients 
and do not interfere with existing medical mal-
practice standards.  they merely acknowledge 
that certain demands of patients, usually for 
procedures that are life-destructive and not 
life-saving, must not be blindly accommodated 
to the detriment of the rights of healthcare pro-
viders

Individuals and institutions do not lose their 
right to exercise their moral and religious be-
liefs and conscience once they decide to be-
come healthcare providers.  nothing in the 
laws protecting healthcare rights of conscience 
prevents others from providing the healthcare 

service to which a conscientious objection 
has been made.  Conscientious objections are 
most often raised concerning elective services, 
such as abortion, contraception, sterilization, 
physician-assisted suicide, and withdrawal of 
nutrition and hydration, rather than necessary 
or lifesaving services.  therefore, the lack of 
participation in these practices by a healthcare 
provider or institution will not endanger the 
lives of patients.  

Further, abortion proponents are increasingly 
couching their arguments with the language 
of women’s “rights to healthcare access”.  It is 
worth noting that there is no fundamental right 
to healthcare and, therefore, no overriding duty 
to provide it against your conscience.  Also, the 
term “access” is a red herring, as there is no 
real problem with a patient going to another 
healthcare provider for service.

Protecting Conscience Avoids 
Aggravating Existing Healthcare Crisis

Protecting the freedom of conscience of health-
care providers and institutions is necessary to 
avoid added stress on an already overtaxed 
healthcare system.  experts project that cur-
rent shortages of physicians, nurses, and other 
healthcare professionals will worsen, failing to 
meet future requirements.  

Legal action and other pressure to compel 
healthcare providers to participate in proce-
dures to which they conscientiously object 
threaten to make the already dangerous situ-
ation disastrous.  By forcing healthcare pro-
fessionals to choose between conscience and 
career, we will lose doctors, nurses, and other 
healthcare providers who are already in short 
supply, especially in rural parts of the country.  
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We will also effectively bar competent young 
men and women, desperately needed, from en-
tering these vital professions.

Many women have already experienced first-
hand the current provider shortage, having a 
hard time finding obstetricians to deliver their 
babies.  In 2006, 14 percent of ACoG members 
reported they had stopped delivering babies.1  
Further, the American Association of medical 
Colleges (AAmC) projects an anticipated phy-
sician shortfall of 70,000 or more by 2025.2

As troubling as these predictions are, the nurs-
ing shortage is even worse.  Some studies pre-
dict the shortage of registered nurses in the 
U.S. will reach 500,000 by 2025.3  Health re-
sources and Services Administration (HrSA) 
officials have projected the nation’s nursing 
shortage will grow to more than one million 
nurses by 2020, and analysts show that all 50 
states will experience a shortage of nurses to 
varying degrees by the year 2015—just a few 
years from now.4

According to a July 2007 report released by the 
American Hospital Association, U.S. hospitals 
need approximately 116,000 RNs to fill current 
vacant positions nationwide.5  moreover, over 
half of the surveyed nurses reported that they 
intended to retire between 2011 and 2020.6  the 
Council on Physician and nurse Supply7 has 
determined that 30,000 additional nurses must 
graduate annually to meet the nation’s emerg-
ing healthcare needs, an expansion of 30% of 
the current number of annual nurse graduates.

Insufficient staffing raises stress levels, im-
pacts job satisfaction, and is driving many to 
leave nursing.8 many recent studies also point 
to the connection between adequate staffing 

and safe patient care.9  Increases in registered 
nurse staffing was associated with reductions 
in hospital-related mortality and “failure to res-
cue,” as well as reduced length of stays; con-
versely, in settings with inadequate staffing, pa-
tient safety was compromised.10  most hospital 
rns (93%) report major problems with having 
enough time to maintain patient safety, detect 
complications early, and collaborate with other 
healthcare team members.11

more nurses at the bedside could save thou-
sands of patient lives each year.12 Patients who 
have common surgeries in hospitals with high 
patient-to-nurse ratios have an up to 31% in-
creased chance of dying.13 every additional 
patient in an average hospital nurse’s workload 
increased the risk of death in surgical patients 
by 7%.14  Having too few nurses may actually 
cost more money given the high costs of re-
placing burnt-out nurses and caring for patients 
with poor outcomes.

to slow—and not exacerbate—these shortages, 
there is a need for comprehensive conscience 
protections and proper enforcement of existing 
federal and state laws.15  model legislation pro-
viding such comprehensive protection is con-
tained in AUL’s “Healthcare Freedom of Con-
science Act,” which has already been enacted 
in mississippi and provides protection for all 
healthcare providers and all procedures.

Protecting rights of conscience does not ban any 
procedure or prescription and does not mandate 
any particular belief or morality.  Freedom of 
conscience simply provides American men and 
women the guarantees that this country was 
built upon: the right to be free from coercion.  
Protecting conscience helps ensure providers 
enter and remain in the healthcare professions, 
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helping to meet the rising demand for quality 
healthcare.  Failing to do so will compromise 
basic healthcare for the entire nation.
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n recent years, pharmacists have faced an 
increasingly strident and public attack on 

their rights of conscience.1  not surprisingly, 
this attack directly relates to the ongoing battle 
over abortion.  Following Roe v. Wade,2 the is-
sue of healthcare rights of conscience focused 
on the freedom of physicians, nurses, and other 
healthcare providers to abstain from participat-
ing in surgical abortions.  Although this free-
dom is generally accepted by society, in the 
past decade pro-abortion groups have expand-
ed their attacks on conscience, especially with 
regard to pharmacists’ role in dispensing  Plan 
B (also known as “emergency contraception”),3 
the abortifacient rU-486, and oral contracep-
tives.  the growing trend is to demand access 
to these drugs for patients at the expense of the 
freedom of conscience of healthcare provid-
ers.4  Heated political battles are taking place 
in state legislatures across the country as poli-
ticians attempt to pass laws either to protect 
pharmacists’ right to abstain from participating 
in morally objectionable practices, or to force 
them to act in violation of their consciences or 
risk losing their jobs. 

Freedom of conscience is a long-respected tra-
dition in our nation, particularly for medical 
professionals.  In fact, our nation’s founding 
fathers recognized that rights of conscience 
and the free exercise of religion were essential 
to the foundation of a democratic nation.  As 
James madison stated: 

the religion then of every man must 
be left to the conviction and conscience 
of every man; and it is the right of ev-
ery man to exercise it as these may 
dictate . . . . It is the duty of every man 
to render to the Creator such homage, 
and such only, as he believes to be ac-
ceptable to him.5

Unfortunately, most commentators have 
slipped into the habit of using the language of 
tolerance and accommodation rather than fram-
ing this debate for what it truly is—a struggle 
to validate and protect the rights of conscience 
of individuals.  In the words of the American 
Pharmacists Association: “We don’t have a 
profession of robots.  We have a profession of 
humans.  We have to acknowledge that phar-
macists have individual beliefs.”6  nonetheless, 
instead of having their individual beliefs ac-
knowledged and respected, pharmacists are 
increasingly faced with societal demands to go 
along with dispensing chemicals and devices 
that they know will be used to destroy human 
life.  

Abortion proponents recognize the paramount 
importance of the issue of conscience gener-
ally and pharmacists’ rights of conscience spe-
cifically.  NARAL Pro-Choice America (NAR-
AL) and its allies are engaged in a campaign to 
enact legislation that would force pharmacists 
to fill prescriptions for birth control and abor-
tifacients regardless of an individual pharma-
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cist’s conscientious objection.  nArAL has 
characterized these conscientious objectors as 
“renegade pharmacists . . . refusing to fill safe, 
legal prescriptions for birth control” and insists 
“pharmacies have a duty to dispense and have 
an ethical obligation not to endanger their pa-
tients [sic] health by withholding basic health-
care.”7  Clearly, these misrepresentations must 
be confronted, and an accurate understanding 
of this national crisis of conscience must be 
brought to the forefront.

As the pressure mounts on pharmacists to con-
form to societal demands, certain individu-
als face the distressing decision of whether 
to abandon their careers or their convictions.  
Pharmacists often risk dismissal or other disci-
plinary action for standing up for their beliefs.  
Luke Vander Bleek, a pharmacist and pharma-
cy owner, faced exactly this situation.  In 1997, 
Vander Bleek, with his wife Joan, became the 
owner of a small town pharmacy in morrison, 
Illinois.  over the next seven years, Vander 
Bleek opened or acquired three other pharma-
cies in small Illinois communities, providing 
pharmaceutical services that would otherwise 
not be available in these underserved markets.  
Vander Bleek established himself as a well-
known, well-respected businessman who nev-
er dispensed Plan B because of his conscience 
and religious faith.  

In April 2005, then-Illinois Governor rod 
Blagojevich jeopardized Vander Bleek’s ability 
to continue offering his services in these small 
towns.  Blagojevich, through executive fiat and 
without legislative approval, issued an emer-
gency executive order that required commu-
nity pharmacies licensed in Illinois to procure 
and dispense all forms of contraceptives “with-
out delay.”8  the emergency order—made 

permanent on August 16, 2005—directly con-
tradicted an existing law, the “Illinois Health 
Care right of Conscience Act,”9 which pro-
vided broad conscience protection for health-
care workers in all healthcare settings.  Vander 
Bleek recognized that he could not, in good 
conscience, follow the Governor’s order and 
would be forced to leave his life-long profes-
sion as a pharmacist rather than “stock and dis-
pense products that [he] believe[d] to be harm-
ful to human life.”  risking his livelihood and 
his reputation, Vander Bleek made the laudable 
decision to take a stand against the Governor’s 
coercive order and, on June 8, 2005, filed a 
lawsuit challenging the Governor’s order.10

Luke Vander Bleek is just one of thousands 
of individuals who have been forced to make 
similar decisions between following their con-
sciences or maintaining their careers and pro-
tecting their families’ livelihood.  many phar-
macists view their profession as one of healing 
and oppose the use of medication to end hu-
man life.  In Vander Bleek’s own words:  “I 
have spent my entire profession in pharmacy 
committed to easing suffering, curing, and di-
agnosing disease, and improving the quality of 
human life . . . . I will not practice in an en-
vironment, [in] which we are legally obliged 
to be involved in the destruction of human 
life.”11

especially when society cannot reach a con-
sensus about the morality of a procedure, the 
law must protect pharmacists whose deep mor-
al convictions dictate they cannot participate in 
behavior that is harmful to human life.  For the 
conscientious objector, his or her moral, ethi-
cal, and religious convictions are not instru-
ments for solving problems but form part of his 
or her identity and very self.  Personal ethics 
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cannot be bifurcated from professional ethics.  
Any law that forces pharmacists to act contrary 
to their convictions and to suppress their con-
sciences imposes one set of value judgments 
over another.  
 
opponents of freedom of conscience contend 
that a pharmacist’s right to conscientious ob-
jection must be subor-
dinated to the needs of 
patients; however, con-
scientious objection does 
not prevent patients from 
obtaining contraceptives 
from other sources.  Just 
as the exercise of free-
dom of speech does not 
force others to agree with 
the speaker, the exercise 
of freedom of conscience 
does not force others to agree with an objec-
tor.  objectors act primarily to preserve their 
own moral integrity, not to block access to ser-
vices or to punish or control patients.12  their 
main concern is to avoid being implicated in 
what they understand to be an immoral act 
and, under the vast majority of circumstances, 
a patient who is denied a prescription from one 
pharmacist or pharmacy can conveniently ob-
tain it elsewhere.  It is inappropriate to reduce 
human persons to the status of tools or things 
under any circumstance, but it is particularly 
reprehensible in the healthcare setting where 
healthcare professionals are so valuable be-
cause of their knowledge and judgment.  to 
demand the sacrifice of individual religious 
and personal rights of conscience in favor of 
patient convenience not only demeans an indi-
vidual pharmacist but also the medical profes-
sion as a whole.  
 

In order to protect the priceless rights of con-
science of pharmacists, state legislatures must 
become more proactive in passing meaningful 
legislation.  Although 47 states allow physi-
cians and other healthcare providers to refuse 
to perform or participate in abortions,13 this 
same protection is not widely granted to phar-
macists and pharmacy owners.  Although ten 

states currently have 
a law that protects 
pharmacists’ rights of 
conscience to some 
degree,14 opponents of 
rights of conscience 
continue to agitate for 
laws that would force a 
pharmacist to dispense 
prescriptions despite 
his or her conscientious 
objection.

For example, in 2008 approximately 70 mea-
sures related to healthcare rights of conscience 
were considered in state legislatures.  Alarming-
ly, measures seeking to compel conscience and 
to force providers to act in opposition to their 
personal beliefs outpaced protective measures.

this alarming increase in efforts to compel 
conscience must be addressed and many states 
already have the tools to do so.  notabley, AUL 
has developed the “Pharmacists’ Freedom 
of Conscience Act,” which comprehensively 
protects the conscience rights of individual 
pharmacists, pharmacies, and entities such as 
insurance companies that pay for prescription 
drugs.

Further, for example, some states offer protec-
tion for the healthcare rights of conscience of 
public employees.  these provisions explic-
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itly provide that state or other public employ-
ees cannot be required to participate in family 
planning or birth control services.15  In these 
states, lawmakers only need to extend the pro-
tection given to public employees to pharma-
cists who do not have the backing of state gov-
ernment.  to adequately protect pharmacists 
and pharmacy owners, it is essential that every 
state enact comprehensive rights of conscience 
legislation.  

As this national debate over the role and rights 
of pharmacists becomes more salient among 
state legislatures, it is of paramount importance 
that state legislators and public policy groups 
are apprised of the need to enact comprehen-
sive legislation that respects pharmacists’  
rights of conscience and protects them from 
coercive action that contradicts their sincerely-
held moral and religious beliefs.  
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“The conflict between social pressure and the 
demands of conscience can lead to the dilemma 
either of abandoning the medical profession or 
of compromising one’s convictions… There is 
a middle path… It is the path of conscientious 
objection, which ought to be respected by all, 
especially legislators.”
- Pope John Paul II, Rome (18 July 2001)  

 right to conscientiously object must 
be a comprehensive civil right for any 

healthcare provider to refuse to participate in 
any healthcare procedure or service based on 
religious or moral convictions.  All individuals, 
including healthcare providers, have a funda-
mental right to exercise their religious beliefs 
and conscience.  Unfortunately, too frequently 
there is inadequate protection of the civil rights 
of healthcare providers who conscientiously 
object to participating in certain controversial 
healthcare procedures and services.  

Current statutes that address this issue are 
largely inadequate because, for the most part, 
all they provide is a right for physicians, nurses, 
and private hospitals to refuse to participate in 
abortions.  they often fail to address dispens-
ing contraceptives and abortifacients, decisions 
regarding assisted suicide and euthanasia, and 
involvement in biotechnologies and certain re-
search including human cloning and destruc-
tive forms of stem cell research.  moreover, 
these statutes often narrowly construe the word 
“participate” to exclude such activities as re-

ferral to and payment for the controversial ser-
vice and preparation of the patient prior to that 
service. 

As public opinion has shifted toward a more 
pro-life ethic, abortion advocates and, to a less-
er extent, advocates of destructive and immoral 
research on human life at its earliest stages have 
grown increasingly strident in their attempts to 
force pro-life healthcare providers and hospi-
tals to either compromise their convictions or 
leave the medical professions.  For example, in 
the name of ensuring “reproductive freedom,”  
abortion advocates are actively campaigning to 
coerce conscience.  they are lobbying for leg-
islation, pressuring medical schools and medi-
cal students, and seeking to force insurance 
companies to support their agenda.  

Approximately 35 measures related to health-
care rights of conscience were considered in 20 
states in 2009—a decrease of more than 50% 
from 2008 activity levels. However, for the 
first time in several years, protective measures 
outpaced measures seeking to violate or com-
pel conscience by more than a 2 to 1 margin.

Comprehensive Protection for 
Rights of Conscience

At least ten states—Alabama, Hawaii, Loui-
siana, montana, new York, rhode Island, 
tennessee, texas, Washington, and West Vir-
ginia—considered measures providing com-

2009 State Legislative Sessions in review:
Rights of Conscience

By Denise M. Burke
Vice President of Legal Affairs, Americans United for Life

A
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prehensive legal protection to healthcare pro-
viders.

Louisiana enacted a measure protecting both 
individual providers and healthcare institutions 
and permitting them to decline to participate in 
any healthcare service that violates their con-
science.

the michigan Senate passed a resolution con-
demning the professed intention of the obama 
Administration, specifically the U.S. Depart-
ment of Health and Human Services (HHS), 
to rescind the conscience rules approved in 
December 2008 by the Bush Administration. 
these rules seek to provide effective enforce-
ment mechanisms for existing federal laws 
protecting conscience.

notably, texas introduced a constitutional 
amendment providing broad protection for 
conscience.

Abortion-Specific Protections

At least ten states, including new York and 
West Virginia, introduced measures protect-
ing the right of individual healthcare providers 
and/or healthcare facilities to refuse to provide 
or participate in abortions.

Arizona enacted a measure expanding its ex-
isting protection for conscience. the measure 
permits individual providers, hospitals, and 
hospital employees to decline to facilitate an 
abortion.

Pharmacist-Specific Protection

At least 12 states—including Idaho, missouri, 
montana, north Carolina, and West Virginia—

considered measures to specifically protect 
pharmacists and pharmacies from being com-
pelled to dispense or otherwise provide drugs 
and devices, specifically abortifacient drugs 
and contraceptives, which violate their con-
sciences.

Louisiana’s new comprehensive conscience 
law specifically permits anyone to decline to 
provide abortifacients.

Protection for Health Insurers and Payers

At least five states introduced legislation in-
tended to specifically protect insurance com-
panies and other healthcare payers from being 
forced to violate their conscience by offering 
objectionable coverage.

Compulsion Measures

At least 12 states—including California, Flor-
ida, Indiana, new York, missouri, oklahoma, 
rhode Island, Virginia, and Wisconsin—con-
sidered measures seeking to compel individual 
pharmacists and pharmacies to violate their 
consciences by dispensing contraceptives and 
abortifacients.

As part of the state budget, Wisconsin enacted 
a requirement that a pharmacy, when presented 
with a valid prescription, must dispense con-
traceptives—including “emergency contra-
ception” (or Plan B) —within “the same time-
frame” as they would dispense other drugs.

In Illinois, where litigation continues over 
a 2005 rule requiring pharmacists to fill pre-
scriptions (including those for controversial 
“emergency contraception”) “without delay,” 
the legislature considered an amendment to the 
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“Pharmacy Practice Act” prohibiting the State 
from expending any funds to enforce any rule 
that requires a person or pharmacy to dispense 
“emergency contraception.”
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HeALTHCAre freeDOM Of COnSCienCe ACT

HoUSe/SenAte BILL no.  ________
By representatives/Senators _________

Section 1.  Title.

this Act may be known and cited as the “Healthcare Freedom of Conscience Act.”

Section 2.  Legislative Findings and Purposes.

(a) It is the public policy of [Insert name of State] to respect and protect the fundamental 
right of conscience of all individuals who provide healthcare services.

(b) Without comprehensive protection, healthcare rights of conscience may be violated 
in various ways, such as harassment, demotion, salary reduction, transfer, termination, loss of 
staffing privileges, denial of aid or benefits, and refusal to license or refusal to certify. 

(c) It is the purpose of this Act to protect as a basic civil right the right of all healthcare 
providers, institutions, and payers to decline to counsel, advise, pay for, provide, perform, 
assist, or participate in providing or performing healthcare services that violate their 
consciences.  Such healthcare services may include, but are not limited to, abortion, artificial 
birth control, artificial insemination, assisted reproduction, human cloning, euthanasia, 
destructive embryo research, fetal experimentation, physician-assisted suicide, and sterilization.

(d) Accordingly, it is the purpose of this Act to prohibit all forms of discrimination, 
disqualification, coercion, disability, or liability upon such healthcare providers, institutions, 
and payers that decline to perform any healthcare service that violates their consciences.

Section 3.  Definitions.

(a) “Healthcare service” means any phase of patient medical care, treatment, or 
procedure, including, but not limited to, the following:  patient referral, counseling, therapy, 
testing, diagnosis or prognosis, research, instruction, prescribing, dispensing or administering 
any device, drug, or medication, surgery, or any other care or treatment rendered by healthcare 
providers or healthcare institutions.

(b) “Healthcare provider” means any individual who may be asked to participate in any 
way in a healthcare service, including, but not limited to, the following: a physician, physician’s 
assistant, nurse, nurses’ aide, medical assistant, hospital employee, clinic employee, nursing 
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home employee, pharmacist, pharmacy employee, researcher, medical or nursing school 
faculty, student or employee, counselor, social worker, or any professional, paraprofessional, or 
any other person who furnishes, or assists in the furnishing of, healthcare services.

(c) “Healthcare institution” means any public or private organization, corporation, 
partnership, sole proprietorship, association, agency, network, joint venture, or other entity that 
is involved in providing healthcare services, including but not limited to: hospitals, clinics, 
medical centers, ambulatory surgical centers, private physician’s offices, pharmacies, nursing 
homes, university medical schools and nursing schools, medical training facilities, or other 
institutions or locations wherein healthcare services are provided to any person.

(d) “Healthcare payer” means any entity or employer that contracts for, pays for, or 
arranges for the payment of, in whole or in part, any healthcare service or product, including, 
but not limited to: health maintenance organizations, health plans, insurance companies, or 
management services organizations.

(e) “Employer” means any individual or entity that pays for or provides health benefits or 
health insurance coverage as a benefit to its employees, whether through a third party, a health 
maintenance organization, a program of self insurance, or some other means.

(f) “Participate” in a healthcare service means to counsel, advise, provide, perform, assist 
in, refer for, admit for purposes of providing, or participate in providing any healthcare service 
or any form of such service.

(g) “Pay” or “payment” means pay, contract for, or otherwise arrange for the payment of 
in whole or in part. 

(h) “Conscience” means the religious, moral, or ethical principles held by a healthcare 
provider, the healthcare institution, or healthcare payer.  For purposes of this Act, a healthcare 
institution or healthcare payer’s conscience shall be determined by reference to its existing 
or proposed religious, moral, or ethical guidelines, mission statement, constitution, bylaws, 
articles of incorporation, regulations, or other relevant documents.

Section 4.  Freedom of Conscience of Healthcare Providers. 

(a) Freedom of Conscience.  A healthcare provider has the right not to participate, and no 
healthcare provider shall be required to participate in a healthcare service that violates his or 
her conscience. 

(b) Immunity from Liability.  no healthcare provider shall be civilly, criminally, or 
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administratively liable for declining to participate in a healthcare service that violates his or her 
conscience. 

(c) Discrimination.  It shall be unlawful for any person, healthcare provider, healthcare 
institution, public or private institution, public official, or any board which certifies competency 
in medical specialties to discriminate against any healthcare provider in any manner based on 
his or her declining to participate in a healthcare service that violates his or her conscience.  For 
purposes of this Act, discrimination includes, but is not limited to, the following:  termination, 
transfer, refusal of staff privileges, refusal of board certification, adverse administrative action, 
demotion, loss of career specialty, reassignment to a different shift, reduction of wages or 
benefits, refusal to award any grant, contract, or other program, refusal to provide residency 
training opportunities, or any other penalty, disciplinary, or retaliatory action.  

Section 5.  Freedom of Conscience of Healthcare Institutions.

(a) Freedom of Conscience.  A healthcare institution has the right not to participate, and 
no healthcare institution shall be required to participate in a healthcare service that violates its 
conscience.  

(b) Immunity from Liability.  A healthcare institution that declines to provide or 
participate in a healthcare service that violates its conscience shall not be civilly, criminally, or 
administratively liable if the institution provides a consent form to be signed by a patient before 
admission to the institution stating that it reserves the right to decline to provide or participate 
in healthcare services that violate its conscience.

(c) Discrimination.  It shall be unlawful for any person, public or private institution, or 
public official to discriminate against any healthcare institution, or any person, association, 
corporation, or other entity attempting to establish a new healthcare institution or operating an 
existing healthcare institution, in any manner, including but not limited to the following:  any 
denial, deprivation, or disqualification with respect to licensure; any aid assistance, benefit, 
or privilege, including staff privileges; or any authorization, including authorization to create, 
expand, improve, acquire, or affiliate or merge with any healthcare institution, because such 
healthcare institution, or person, association, or corporation planning, proposing, or operating 
a healthcare institution declines to participate in a healthcare service which violates the 
healthcare institution’s conscience.  

(d) Denial of Aid or Benefit.  It shall be unlawful for any public official, agency, 
institution, or entity to deny any form of aid, assistance, grants, or benefits, or in any other 
manner to coerce, disqualify, or discriminate against any person, association, corporation, 
or other entity attempting to establish a new healthcare institution or operating an existing 
healthcare institution because the existing or proposed healthcare institution declines to 
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participate in a healthcare service contrary to the healthcare institution’s conscience.  

Section 6.  Freedom of Conscience of Healthcare Payers.

(a) Freedom of Conscience.  A healthcare payer has the right to decline to pay, and no 
healthcare payer shall be required to pay for or arrange for the payment of any healthcare 
service or product that violates its conscience. 

(b) Immunity from Liability. no healthcare payer and no person, association, corporation, 
or other entity that owns, operates, supervises, or manages a healthcare payer shall be civilly 
or criminally liable by reason of the healthcare payer’s declining to pay for or arrange for the 
payment of any healthcare service that violates its conscience.

(c) Discrimination.  It shall be unlawful for any person, public or private institution, 
or public official to discriminate against any healthcare payer, or any person, association, 
corporation, or other entity (i) attempting to establish a new healthcare payer or (ii) operating 
an existing healthcare payer, in any manner, including but not limited to the following:  any 
denial, deprivation, or disqualification with respect to licensure, aid, assistance, benefit, 
privilege, or authorization, including but not limited to any authorization to create, expand, 
improve, acquire, or affiliate or merge with any healthcare payer, because a healthcare payer, or 
a person, association, corporation, or other entity planning, proposing, or operating a healthcare 
payer declines to pay for or arrange for the payment of any healthcare service that violates its 
conscience.

(d) Denial of Aid or Benefits.  It shall be unlawful for any public official, agency, 
institution, or entity to deny any form of aid, assistance, grants, or benefits, or in any other 
manner to coerce, disqualify, or discriminate against any healthcare payer, or any person, 
association, corporation, or other entity attempting to establish a new healthcare payer or 
operating an existing healthcare payer because the existing or proposed healthcare payer 
declines to pay for or arrange for the payment of any healthcare service that is contrary to its 
conscience.

Section 7.  Civil Remedies.

(a) Civil Action.  A civil action for damages or injunctive relief, or both, may be brought 
for the violation of any provision of this Act.  It shall not be a defense to any claim arising out 
of the violation of this Act that such violation was necessary to prevent additional burden or 
expense on any other healthcare provider, healthcare institution, individual, or patient.

(b) Damage Remedies.  Any individual, association, corporation, entity, or healthcare 
institution injured by any public or private individual, association, agency, entity, or corporation 
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by reason of any conduct prohibited by this Act may commence a civil action.  Upon finding 
a violation of this Act, the aggrieved party shall be entitled to recover threefold the actual 
damages, including pain and suffering, sustained by such individual, association, corporation, 
entity, or healthcare institution, the costs of the action, and reasonable attorney’s fees; but in no 
case shall recovery be less than $5,000 for each violation in addition to costs of the action and 
reasonable attorney’s fees.  these damage remedies shall be cumulative, and not exclusive of 
other remedies afforded under any other state or federal law. 

(c) Injunctive Remedies.  the court in such civil action may award injunctive relief, 
including, but not limited to, ordering reinstatement of a healthcare provider to his or her prior 
job position.

Section 8.  Severability.

Further, any provision of this Act held to be invalid or unenforceable by its terms, or as applied 
to any person or circumstance, shall be construed so as give it the maximum effect permitted 
by law, unless such holding shall be one of utter invalidity or unenforceability, in which event 
such provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.

Section 9.  Effective Date.

this Act takes effect on [Insert date].
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PHArMACiST freeDOM Of COnSCienCe ACT

HoUSe/SenAte BILL no.  ________
By representatives/Senators _________

Section 1.  Title.

this Act may be known and cited as the “Pharmacist Freedom of Conscience Act.”

Section 2. Legislative Findings and Purposes.

(a) It is the public policy of [Insert name of State] to respect and protect the fundamental 
rights of conscience of all individuals, organizations, and entities who prescribe, provide, 
administer, dispense, pay for, refer for, or participate or assist in providing or administering 
pharmaceuticals.

(b) Without comprehensive protection, the rights of conscience of pharmaceutical 
providers, institutions, and payers may be violated in various ways, such as hiring 
discrimination, harassment, demotion, salary reduction, transfer, termination, loss of staffing 
privileges, denial of aid or benefits, and refusal to license or refusal to certify. 

(c) It is the purpose of this Act to protect as a basic civil right the right of all 
pharmaceutical providers, institutions, and payers to decline to prescribe, provide, administer, 
dispense, pay for, counsel on behalf of the administration or provision of any pharmaceutical 
product, medication, drug, device, or service; refer for the administration or provision of 
any pharmaceutical product, medication, drug, device, or service; or participate or assist 
in providing or administering any pharmaceutical product, medication, drug, device, or 
service that violate their consciences. Such pharmaceuticals may include, but are not limited 
to, abortifacients and medications used for artificial contraception, sterilization, artificial 
insemination, assisted reproduction, “mercy killing,” physician-assisted suicide, and euthanasia. 

(d) Accordingly, it is the purpose of this Act to prohibit all forms of discrimination, 
disqualification, coercion, disability, or liability upon such pharmaceutical providers, 
institutions, and payers that decline to provide pharmaceutical products, medications, drugs, 
devices, or services that violate their consciences.

Section 3.  Definitions.

(a) “Pharmaceutical” means any product, medication, drug, or device that must be 
prescribed by a physician or obtained at a pharmaceutical institution. 
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(b) “Pharmaceutical provider” means any individual who may be asked to participate in 
any way in a pharmaceutical service, including, but not limited to, the following:  a pharmacist, 
pharmacy owner, agent, employee, extern, technician, researcher, or any other person 
responsible to dispense or administer pharmaceuticals. this includes physicians, physician’s 
assistants, nurses, nurses’ aides, medical assistants, hospital employees, clinic employees, 
nursing home employees, counselors, social workers, medical and pharmacy school faculty or 
students, and professionals, paraprofessionals, or any other person who furnishes, or assists in 
the dispensing or administering of pharmaceuticals. 

(c) “Pharmaceutical service” means any phase of patient pharmaceutical care, treatment, 
or procedure, including, but not limited to, the following:  prescribing, providing, dispensing, 
or administering a pharmaceutical; patient referral, counseling, therapy, testing, or any other 
care or treatment rendered by pharmaceutical providers or pharmaceutical institutions related 
to prescribing, providing, administering, or dispensing of any product, medication, drug, or 
device.

(d) “Pharmaceutical institution” means any public or private organization, corporation, 
partnership, sole proprietorship, association, agency, network, joint venture, or other entity that 
is involved in providing pharmaceutical services, including but not limited to:  pharmacies, 
hospitals, clinics, medical centers, ambulatory surgical centers, private physicians’ offices, 
nursing homes, university medical or pharmacy schools, nursing schools, medical or 
pharmaceutical training facilities, or other institutions or locations wherein pharmaceutical 
services are provided to any person.

(e) “Pharmaceutical payer” means any entity or employer that contracts for, pays for, or 
arranges for the payment of, in whole or in part, any pharmaceutical product, medication, drug, 
device, or service.

(f) “Healthcare payer” means any entity or employer that contracts for, pays for, or 
arranges for the payment of, in whole or in part, any healthcare service or product, including, 
but not limited to health maintenance organizations, health plans, insurance companies, or 
management services organizations.

(g) “Employer” means any individual or entity that pays for or provides pharmaceutical 
coverage as a benefit to its employees, whether through a third party, a health maintenance 
organization, a program of self insurance, or some other means. 

(h) “Participate” in pharmaceutical services means to prescribe, provide, dispense, 
administer, counsel on behalf of, refer for, or participate or assist in providing any 
pharmaceutical product, medication, drug, device, or service. 
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(i) “Pay” or “payment” means to pay, contract for, or otherwise arrange for the payment 
of in whole or in part. 

(j) “Conscience” means the religious, moral or ethical principles held by a pharmaceutical 
provider, the pharmaceutical institution, or pharmaceutical payer. For purposes of this Act, 
a pharmaceutical institution or pharmaceutical payer’s conscience shall be determined by 
reference to its existing or proposed religious, moral or ethical guidelines, mission statement, 
constitution, bylaws, articles of incorporation, regulations, or other relevant documents. 

Section 4.  Freedom of Conscience of Pharmaceutical Providers.

(a) Freedom of Conscience. A pharmaceutical provider has the right not to participate, 
and no pharmaceutical provider shall be required to provide or refer for any pharmaceutical 
services including but not limited to:  prescribing, providing, administering, dispensing, paying 
for, counseling on behalf of the administration or provision of any pharmaceutical product, 
medication, drug, device, or service; referring for the administration or provision of any 
pharmaceutical product, medication, drug, device, or service; or participating or assisting in 
providing or administering any pharmaceutical product, medication, drug, device, or service 
that violate his or her conscience.

(b) Immunity from Liability.  no pharmaceutical provider shall be civilly, criminally, or 
administratively liable for declining to participate in a pharmaceutical service including, but 
not limited to:  prescribing, providing, administering, dispensing, paying for, counseling on 
behalf of the administration or provision of any pharmaceutical product, medication, drug, 
device, or service; referring for the administration or provision of any pharmaceutical product, 
medication, drug, device, or service; or participating or assisting in providing or administering 
any pharmaceutical product, medication, drug, device, or service that violates his or her 
conscience.

(c) Discrimination.  It shall be unlawful for any person, pharmaceutical provider, 
pharmaceutical institution, public or private institution, public official, or any board which 
certifies competency in pharmacy to discriminate against any pharmaceutical provider in 
any manner based on his or her declining to participate in a pharmaceutical service including 
but not limited to:  prescribing, providing, administering, dispensing, paying for, counseling 
on behalf of the administration or provision of any pharmaceutical product, medication, 
drug, device, or service; referring for the administration or provision of any pharmaceutical 
product, medication, drug, device, or service; or participating or assisting in providing or 
administering any pharmaceutical product, medication, drug, device, or service that violates 
his or her conscience.  For purpose of this Act, discrimination includes, but is not limited to 
the following:  termination, transfer, refusal of staff privileges, refusal of board certification, 
adverse administrative action, demotion, loss of career specialty, reassignment to a different 
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shift, discrimination in hiring, reduction of wages or benefits, refusal to award any grant, 
contract, or other program, refusal to provide training opportunities, or any other penalty, 
disciplinary, or retaliatory action. 

Section 5.  Freedom of Conscience of Pharmaceutical Institutions.

(a) Freedom of Conscience.  A pharmaceutical institution has the right not to participate, 
and no pharmaceutical institution shall be required to participate in any pharmaceutical 
service including but not limited to:  prescribing, providing, administering, dispensing, paying 
for, counseling on behalf of the administration or provision of any pharmaceutical product, 
medication, drug, device, or service; referring for the administration or provision of any 
pharmaceutical product, medication, drug, device, or service; or participating or assisting in 
providing or administering any pharmaceutical product, medication, drug, device, or service 
that violates its conscience.

(b) Immunity from Liability.  A pharmaceutical institution that declines to provide 
or participate in a pharmaceutical service that violates its conscience shall not be civilly, 
criminally, or administratively liable if the institution provides notification posted in a clearly 
visible location where pharmaceuticals are provided, dispensed, or administered. 

(c) Discrimination.  It shall be unlawful for any person, public or private entity or 
institution, or public official to discriminate against any pharmaceutical institution, or any 
person, association, corporation, or other entity attempting to establish a new pharmaceutical 
institution or operating an existing pharmaceutical institution, in any manner, including but not 
limited to the following:  any denial, deprivation, or disqualification with respect to licensure; 
any aid assistance, benefit, or privilege including staff privileges; or any authorization including 
authorization to create, expand, improve, acquire, or affiliate or merge with any pharmaceutical 
institution, because such pharmaceutical institution, individual, association, or corporation 
planning, proposing, or operating a pharmaceutical institution, declines to participate in a 
pharmaceutical service which violates the pharmaceutical institution’s conscience. 

(d) Denial of Aid or Benefit.  It shall be unlawful for any public official, agency, 
institution, or entity to deny any form of aid, assistance, grants, or benefits, or in any other 
manner to coerce, disqualify, or discriminate against any person, association, corporation, or 
other entity attempting to establish a new pharmaceutical institution or operating an existing 
pharmaceutical institution because the existing or proposed pharmaceutical institution 
declines to participate in a pharmaceutical service contrary to the pharmaceutical institution’s 
conscience. 
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Section 6.  Freedom of Conscience of Healthcare and Pharmaceutical Payers.

(a) Freedom of Conscience.  A healthcare or pharmaceutical payer has the right to decline 
to pay, and no healthcare or pharmaceutical payer shall be required to pay for or arrange for the 
payment of any pharmaceutical product or service that violates its conscience.

(b) Immunity from Liability.  no healthcare or pharmaceutical payer and no person, 
association, corporation, or other entity that owns, operates, supervises, or manages a 
healthcare or pharmaceutical payer shall be civilly or criminally liable by reason of the 
healthcare or pharmaceutical payer’s declining to pay for or arrange for the payment of any 
pharmaceutical product or service that violates its conscience. 

(c) Discrimination.  It shall be unlawful for any person, public or private institution, 
or public official to discriminate against any healthcare or pharmaceutical payer, or any 
person, association, corporation, or other entity (i) attempting to establish a new healthcare 
or pharmaceutical payment plan, or (ii) operating an existing healthcare or pharmaceutical 
payment plan, in any manner, including but not limited to the following:  any denial, 
deprivation, or disqualification with respect to licensure, aid, assistance, benefit, privilege, 
or authorization, including but not limited to any authorization to create, expand, improve, 
acquire, affiliate, or merge with any healthcare or pharmaceutical payment plan, because a 
prescription payer, or a person, association, corporation or other entity planning, proposing, or 
operating a healthcare or pharmaceutical payment plan declines to pay for or arrange for the 
payment of any pharmaceutical product or service that violates its conscience. 

(d) Denial of Aid or Benefits.  It shall be unlawful for any public official, agency, 
institution, or entity to deny any form of aid, assistance, grants or benefits, or in any other 
manner to coerce, disqualify, or discriminate against any healthcare or pharmaceutical payer, 
or any person, association, corporation, or other entity attempting to establish a new healthcare 
or pharmaceutical payment plan or operating an existing healthcare or pharmaceutical payment 
plan because the existing or proposed healthcare or pharmaceutical payment plan declines to 
pay for, or arrange for the payment of any pharmaceutical product or service that is contrary to 
its conscience. 

Section 7.  Civil Remedies. 

(a) Civil Action.  A civil action for damages or injunctive relief, or both, may be brought 
for the violation of any provision of this Act. It shall not be a defense to any claim arising out 
of the violation of this Act that such violation was necessary to prevent additional burden or 
expense on any other pharmaceutical provider, pharmaceutical institution, pharmaceutical 
payer, individual, or patient. 
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(b) Damage Remedies.  Any individual, association, corporation, entity, or pharmaceutical 
institution injured by any public or private individual, association, agency, entity, or corporation 
by reason of any conduct prohibited by this Act may commence a civil action. Upon finding 
a violation of this Act, the aggrieved party shall be entitled to recover threefold the actual 
damages, including pain and suffering, sustained by such individual, association, corporation, 
entity, or pharmaceutical institution, the costs of the action, and reasonable attorney’s fees; but 
in no case shall recovery be less than $5,000 for each violation in addition to costs of the action 
and reasonable attorney’s fees. these damage remedies shall be cumulative, and not exclusive 
of other remedies afforded under any other state or federal law. 

(c) Injunctive Remedies.  the court in such civil action may award injunctive relief, 
including, but not limited to, ordering reinstatement of a pharmaceutical provider to his or her 
prior job position. 

Section 8.  Severability.

Further, any provision of this Act held to be invalid or unenforceable by its terms, or as applied 
to any person or circumstance, shall be construed so as give it the maximum effect permitted 
by law, unless such holding shall be one of utter invalidity or unenforceability, in which event 
such provision shall be deemed severable herefrom and shall not affect the remainder hereof or 
the application of such provision to other persons not similarly situated or to other, dissimilar 
circumstances.

Section 9.  Effective Date. 

this Act takes effect on [Insert date]. 
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e
STATe Of THe STATeS

ach year, we are making progress state by state and law by law toward 
a more pro-life America.  In 2009 alone, there were more than 60 life-

affirming measures enacted in the 50 states.  This is especially notable given 
the economic and political turmoil we, as a nation, have endured over the past 
year.  It is incredibly gratifying to see economic and other pressing issues 
have not deterred state lawmakers and everyday Americans from seeking to 
advance and restore a culture of life.

Recognizing the significance of state laws in protecting women and the un-
born from the negative impact of abortion; in establishing legal recognition of 
and protection for unborn children in contexts other than abortion; in prohibit-
ing the illicit use of emerging biotechnologies; in affirming the constitutional 
rights of healthcare providers; and in protecting those at the end of life, AUL 
has compiled an individual report card on the life-affirming laws in each of 
the 50 states and the District of Columbia.

these report cards summarize and highlight existing state laws on abortion, 
legal protection and recognition of the unborn, bioethics and biotechnologies, 
healthcare rights of conscience, and the end of life, as well as note critical 
gaps in legal protection.  They also specifically discuss advances that have 
been made in each state over the past year.

In Defending Life 2009, we included a recommendation checklist for each 
state, allowing citizens, lawmakers, and others to readily assess each state’s 
progress and develop a plan to further protect life in their state.  In each check-
list, we have made well-considered and specific recommendations as to what 
is needed, what are the best next steps toward a culture of life, and what is 
realistic and feasible for each state to accomplish.

We hope these report cards stir both thought and action intended to bring us 
closer to the day when every person—from conception until natural death—is 
welcomed in life and protected in law!
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Ten BeST & wOrST STATeS fOr Life 

1.    Louisiana
2.    Oklahoma
3.    Pennsylvania
4.    Texas
5.    Arkansas 
6.    South Dakota 
7.    North Dakota 
8.    Georgia  
9.    Nebraska  
10.  Mississippi

1.    Washington
2.    California
3.    hawaii
4.    New Jersey
5.    vermont
6.    Montana
7.    Connecticut
8.    Nevada
9.    Oregon
10.  New york

BeST STATeS wOrST STATeS
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1. Louisiana   
2. Oklahoma   
3. Pennsylvania  
4. Texas    
5. Arkansas   
6. South Dakota  
7. North Dakota  
8. Georgia   
9. Nebraska   
10. Mississippi   
11. Missouri   
12. Kentucky   
13. indiana   
14. Kansas  
15. Michigan   
16. virginia   
17. Ohio    
18. South Carolina  
19. Alabama   
20. Minnesota   
21. Wisconsin   
22. Arizona   
23. idaho    
24. Colorado   
25. Utah    

26. Florida   
27. North Carolina  
28. Rhode island  
29. Maine   
30. Tennessee   
31. Delaware   
32. Wyoming   
33. West virginia  
34. iowa    
35. New hampshire  
36. illinois   
37. New Mexico   
38. Massachusetts  
39. Alaska   
40. Maryland   
41. New york   
42. Oregon   
43. Nevada   
44. Connecticut   
45. Montana   
46. vermont   
47. New Jersey   
48. hawaii   
49. California   
50. Washington   

DefenDing Life 2010 State rankings

Note:  
rankings are based on state laws that were enforceable or in effect on September 1, 2009.
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ALABAMA 
rAnKing: 19

Alabama maintains some laws protecting women and the unborn, such 
as informed consent and parental consent requirements.  However, it 
lags behind other states in laws related to bioethics and end-of-life 
issues.  And unlike the majority of states, Alabama does not protect 
the freedom of conscience of any healthcare providers, failing even to 
protect physicians who do not wish to perform or participate abortions.

ABOrTiOn:

•	 Alabama requires that a woman be given a 24-hour reflection period before a physician 
may perform an abortion and requires she be informed of the risks of and alternatives to 
abortion, the probable gestational age of her unborn child, and the probable anatomical 
and physiological characteristics of the child at the time of the abortion.

•	 Alabama also requires an abortion provider to perform an ultrasound prior to an abor-
tion and provide the woman with an opportunity to review the ultrasound, along with a 
state-sponsored videotape and written material detailing sources of public and private 
support, adoption agencies, fetal development, abortion methods, and the father’s legal 
responsibilities.

the state requires abortion providers to state in their printed materials that it is illegal for •	
someone to coerce a woman into having an abortion.

•	 one parent must consent before a physician may perform an abortion on a minor under 
the age of 18.  A minor may obtain a judicial bypass of this requirement by demonstrat-
ing she is “mature and well informed enough to make her own decision or that abortion 
is in her best interests.”

Alabama prohibits public funds from being used for abortions unless the procedure is •	
necessary to preserve the life of the woman or the pregnancy is the result of rape or in-
cest.  

the state prohibits organizations that receive state funds from using those funds to •	
provide abortion counseling or to make referrals for abortion.  The Alabama Office of 
Women’s Health may not advocate, promote, or otherwise advance abortion or aborti-
facients.
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•	 Alabama defines “abortion and reproductive health centers” as hospitals and requires 
that they meet licensing requirements and minimum health and safety standards in such 
areas as personnel qualifications, records maintenance, admission requirements, abor-
tion procedures, post-operative care, and infection control.  Abortion providers must 
maintain admitting privileges.

only a physician licensed by the state to practice medicine or osteopathy may perform •	
an abortion. 

Alabama offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

the state maintains an enforceable abortion reporting law, but does not require the re-•	
porting of information to the Centers for Disease Control and Prevention (CDC).  the 
measure requires abortion providers to report short-term complications.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

Alabama defines a “person” under the homicide and assault laws to include the unborn •	
child in utero at any stage of development.

Alabama also defines a nonfatal assault on an unborn child as a criminal offense.•	

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through negligent or criminal act of another.

Alabama has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

•	 Alabama has enacted a “Baby moses” law under which a mother or legal guardian who 
is unable to care for a newborn infant may anonymously and safely leave the infant in the 
care of a responsible person at a hospital, police station, fire station, or other prescribed 
location.

BiOeTHiCS LAwS:

•	 Alabama maintains no laws regarding human cloning or destructive embryo research.

the state provides some guidance regarding parentage of children created through as-•	
sisted reproductive technologies.
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enD Of Life LAwS:

•	 Alabama does not have a specific statute criminalizing assisted suicide.  However, under 
the state’s common law, assisted suicide remains a crime.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Alabama currently provides no protection for the rights of conscience of healthcare pro-
viders.

Participation in Research harmful to human Life:

•	 Alabama currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Alabama considered measures banning abortion and amending the state constitution to •	
define “human being.”  The state also considered measures clarifying its definition of 
“medical emergency,” amending an existing law requiring an ultrasound before abortion, 
and opposing the federal “Freedom of Choice Act.”  Conversely, Alabama considered a 
bill which would have exempted contraception from abortion-related regulations.

The state also considered a measure defining “child” to include an unborn child for •	
purposes of the state’s wrongful death laws, as well as a measure creating a rebuttable 
presumption of guilt for exposing a child in utero to a controlled substance if both the 
mother and the child test positive for the same controlled substance.

on the bioethics front, Alabama considered measures banning destructive embryo re-•	
search and human cloning for all purposes.

Alabama introduced a bill providing comprehensive right of conscience protection for •	
healthcare providers, institutions, and payers.
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RECOMMENDATIONS FOR ALABAMA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Enhancements such as  

information on fetal pain or 
coercion

Parental Involvement
Enhancements such as 

notarized consent or 
identification requirements

State Rights & Policies

Abortion Funding
Further prohibitions on use of  

public and family planning 
funds

Abortion Provider  
Requirements

Abortion Bans
Enforceable ban on 

partial-birth abortion or 
“delayed enforcement” law

Regulation of Abortifacients Regulation of RU-486 
and other abortifacients

PCCs Support State funding for PCCs

Abortion Reporting Reporting on non-surgical 
abortions

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Statutory prohibition on wrongful  
birth lawsuits
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Permit Wrongful Death 
Lawsuits

Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on all human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER & 
funding of ethical alternatives

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide Statutory ban on assisted 
suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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ALASKA 
rAnKing: 39

Despite concerted efforts over the last several years to enact 
a law requiring parental involvement before abortion, mi-
nors and their parents are still without protection in Alaska.  
Further, human cloning and destructive embryo research are 
completely unregulated in the state.  thus, much remains to 
be done in Alaska to protect both women and the unborn.  

ABOrTiOn:

•	 Alaska maintains an abortion information website and requires women seeking abortion 
certify in writing that a physician provided them with information on the following: fetal 
development, various abortion procedures, possible risks and complications associated 
with abortion and childbirth, eligibility requirements for medical assistance benefits, 
child support orders, and contraceptive options.

the state includes information about the abortion-breast cancer link in the educational •	
materials a woman must receive prior to abortion.

the Alaska Supreme Court has determined the Alaska Constitution provides for a broad-•	
er right to abortion than does the federal Constitution.  As a result, the Alaska Attorney 
General has issued opinions that laws which require that only licensed physicians per-
form abortions and which seek to impose minimal health and safety regulations on abor-
tion clinics are unconstitutional and unenforceable.

•	 Alaska taxpayers are required to fund “medically necessary” abortions.  this require-
ment essentially equates to funding abortion-on-demand in light of the U.S. Supreme 
Court’s broad definition of “health” in the context of abortion.

Alaska limits the performance of abortions to licensed physicians.•	

•	 Prior to the FDA’s August 2006 action allowing Plan B to be distributed over the counter, 
Alaska had enacted a law allowing pharmacists to dispense “emergency contraception” 
directly to women without a prescription.  Under that law, a pharmacist must first be ap-
proved by a physician or advance practice nurse and by the Alaska Pharmacy Board.

Alaska maintains an enforceable abortion reporting law, but the measure does not require •	
the reporting of information to the Centers for Disease Control and Prevention (CDC).  
the measure applies to both surgical and nonsurgical abortions.
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LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

An unborn child at any stage of development is considered a separate victim of murder, •	
manslaughter, and criminally negligent homicide.

Alaska also criminalizes nonfatal assaults on the unborn.•	

Alaska allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

•	 Alaska maintains a “Baby moses” law, which provides immunity for a parent who leaves 
an unharmed infant no more than 21 days old with a police officer, medical provider, 
hospital employee, emergency services personnel, or any person the parent believes will 
act in the infant’s best interest.

Alaska requires healthcare professionals to report suspected prenatal drug exposure •	
when there is suggestion of drug abuse or use during pregnancy.

Alaska provides for stillbirth certificates.  The person required to file a fetal death reg-•	
istration shall advise the mother and the father, if present, that he/she may request the 
preparation of a certificate of birth resulting in stillbirth.

BiOeTHiCS LAwS:

•	 Alaska maintains no laws regarding human cloning, destructive embryo research, or as-
sisted reproductive technologies.

enD Of Life LAwS:

•	 Alaska law specifically prohibits assisted suicide.  Under the law, assisting a suicide 
constitutes manslaughter.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Alaska law provides that no person or hospital may be required to participate in an abor-
tion.  

•	 However, subsequent court decisions have narrowed the protection for hospitals.  Cur-
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rently, nonsectarian hospitals built or operated with public funds may not refuse to offer 
or provide abortions.

Participation in Research harmful to human Life:

•	 Alaska currently provides no protection for the rights of conscience of healthcare pro-
viders who conscientiously object to participation in human cloning, destructive embryo 
research, or other immoral forms of medical research.

wHAT HAPPeneD in 2009:

Alaska enacted a measure providing for stillbirth certificates.  The measure provides that •	
the person required to file a fetal death registration shall advise the mother and the father, 
if present, that he/she may request the preparation of a certificate of birth resulting in 
stillbirth.

the state began the process to put a parental involvement measure on the 2010 ballot.•	

the state considered legislation banning partial-birth abortion and requiring parental •	
consent before a minor’s abortion.  It also considered a measure requiring that women be 
counseled on the pain an unborn child may feel during an abortion.

Alaska considered legislation amending an existing law allowing for the legal abandon-•	
ment of infants under circumstances that ensure their health and safety.

Alaska did not consider any measure related to bioethics or healthcare rights of con-•	
science.
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RECOMMENDATIONS FOR ALASKA
Short-term 
Priorities Additional Goals

ABORTION

Informed Consent Reflection period

Parental Involvement Parental consent or notice

State Rights & Policies
Constitutional amendment 
declaring no state right to 

abortion

Abortion Funding Limits on state funding of 
abortion

Abortion Provider  
Requirements Abortion clinic regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support State funding for PCC’s

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits

Law permitting action for death 
of unborn child
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Born-Alive Infant Protection Law requiring care for child who 
survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on all human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER & 
funding of ethical alternatives

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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ArizOnA
rAnKing: 22

With the appointment of Janet napolitano as Secretary of Homeland 
Security, the Arizona legislature was finally able to capitalize on an  
opportunity to enact life-affirming legislation without fear of unwar-
ranted veto.  the legislature took full advantage of this opportunity, 
enacting numerous pro-life bills—including informed consent re-
quirements and a ban on partial-birth abortion—both of which had 
been vetoed on multiple occasions by former-Governor napolitano.

ABOrTiOn:

twenty-four hours prior to an abortion, a woman must receive information about the •	
nature of the procedure, the immediate and long-term risks of abortion, the risks of child-
birth, alternatives to the procedure, and the probable gestational age and anatomical and 
physiological characteristics of the unborn child.  Women must also receive information 
about medical assistance benefits, the father’s liability for child support, and that public 
and private agencies are available to assist the woman.  this new law is currently under 
legal challenge.

Women must also be informed that it is illegal for a person to intimidate or coerce a •	
woman into having an abortion.

one parent must consent before a physician may perform an abortion on a minor under •	
the age of 18.  that consent must be in writing and notarized.  A minor may obtain ju-
dicial bypass of this requirement by demonstrating she is mature and capable of giving 
informed consent or that an abortion (without parental consent) is in her best interests.  
Arizona’s law also includes evidentiary standards for judicial bypass hearings and pro-
hibits a parent from refusing financial support as a means to coerce a minor into having 
an abortion.

the Arizona Supreme Court has concluded state taxpayers must cover the costs of “med-•	
ically necessary” abortions, implicitly recognizing a broader state constitutional right to 
abortion than provided by the U.S. Constitution.

Arizona prohibits organizations that receive state funds from using those funds to pro-•	
vide abortion counseling or making referrals for abortion.  

A woman may not obtain an abortion at any university facility under the jurisdiction of •	
the Arizona Board of regents unless the procedure is necessary to save her life. 
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•	 In 1999, Arizona enacted comprehensive abortion clinic regulations in direct response to 
the tragic and preventable death of Lou Anne Herron at a Phoenix abortion clinic.  the 
regulations are largely based on treatment protocols developed by abortion providers and 
abortion advocacy groups.   

only physicians licensed in the state may perform surgical abortions.•	

Arizona prohibits partial-birth abortion.•	

Arizona has been directed to implement a “Choose Life” license plates program, with the •	
proceeds benefitting organizations providing abortion alternatives.

the state maintains an enforceable abortion reporting law, but does not require the re-•	
porting of information to the Centers for Disease Control and Prevention (CDC).  the 
measure applies to both surgical and nonsurgical abortions and requires abortion provid-
ers to report short-term complications.

Health insurance companies that provide prescription coverage must also provide cover-•	
age for contraceptives.  the provision includes an exemption so narrow that it excludes 
the ability of most employers and insurers with moral or religious objections from exer-
cising the exemption.

LegAL PrOTeCTiOn Of UnBOrn AnD newLY BOrn:

•	 Arizona law defines the killing of an unborn child at any stage of development as man-
slaughter.

The state defines nonfatal assaults on the unborn as criminal offenses.•	

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

Arizona maintains a “Dangerous Crimes Against Children Act,” which allows for the •	
prosecution of a woman for prenatal drug abuse that causes harm or injury to her unborn 
child.  The woman could be specifically charged with child abuse and/or drug transfer 
to a minor under 12 years of age.  the state further requires healthcare professionals to 
report suspected prenatal drug exposure.
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BiOeTHiCS LAwS:

•	 Arizona requires health professionals to notify patients in the second trimester of preg-
nancy of options related to stem cells contained in the umbilical cord blood after the 
delivery, and options for donation or storage in a family donor banking program.

Arizona prohibits taxpayer funding of human cloning and denies special tax credits to •	
entities engaged in destructive embryo research.  the state also maintains a stem cell 
research study committee.

•	 Arizona maintains no laws regarding assisted reproductive technologies.

enD Of Life LAwS:

•	 Arizona has enacted a statute that expressly prohibits assisted suicide.  Under this law, 
assisted suicide is considered manslaughter.

HeALTHCAre
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Arizona law protects healthcare providers who conscientiously object to participation 
in abortions.  Under this law, healthcare providers must object in writing and objections 
must be based on moral or religious beliefs.

A pharmacy, hospital, or healthcare professional is not required to participate in or pro-•	
vide an abortion, abortion medication, “emergency contraception,” or any medicine or 
device intended to inhibit or prevent implantation of a fertilized egg.

Participation in Research harmful to human Life:

•	 Arizona currently provides no protection for the rights of healthcare providers who con-
scientiously object to participation in human cloning, destructive embryo research, or 
other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Arizona enacted a number of pro-life measures this session, including a ban on partial-•	
birth abortion; informed consent requirements; a measure limiting the performance of 
surgical abortions to physicians; a measure requiring written, notarized parental consent 
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before a minor obtains an abortion; and a measure prohibiting a person from coercing a 
woman into having an abortion.  

Arizona also enacted legislation providing that a pharmacy, hospital, or healthcare pro-•	
fessional is not required to participate in or provide an abortion, abortion medication, 
“emergency contraception,” or any medicine or device intended to inhibit or prevent 
implantation of a fertilized egg.

the state enacted two measures to amend existing end-of-life statutes: First, to prohibit •	
a fiduciary or trustee whose license has been revoked from serving as an agent under a 
healthcare power of attorney unless the person is related to the principal; and, second, 
to require the court to give appointed guardians authority to withhold or withdraw life 
sustaining treatment, including artificial food and hydration.  The second measure fur-
ther created a rebuttable presumption in favor of the provision of food and hydration if 
no advance directive exists, and provided clarification for the process and standard of 
review to rebut that presumption.

Arizona considered legislation exempting contraception from abortion-related laws.•	

the state did not consider any legislation related to bioethics or healthcare rights of •	
conscience.
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RECOMMENDATIONS FOR ARIZONA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Enforceable ultrasound 
requirement

Parental Involvement

State Rights & Policies

Abortion Funding
Constitutional amendment 

prohibiting taxpayer funding of 
elective abortions

Abortion Provider  
Requirements

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding for PCC’s

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Statutory prohibition on wrongful 
birth lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on all human cloning

DER Ban on DER

State Funding of DER

ART & IVF
Any medically-appropriate 

regulation  
of ART

END OF LIFE

Assisted Suicide Combat attempts to legalize 
assisted suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers

Comprehensive ROC protection  
(outside context of abortion)

Protection for Institutions Comprehensive ROC protection 
(outside context of abortion)

Protection for Payers Comprehensive ROC protection
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ArKAnSAS
rAnKing: 5 

Arkansas has made great strides in protecting women from the harms of 
abortion, requiring not only basic informed consent but also requiring 
the provision of information on fetal pain and ultrasound availability.  
Arkansas is also one of only a small number of states that has banned 
both human cloning-to-produce-children and cloning-for-biomedical-research.  However, the 
state maintains no laws regulating destructive embryo research or protecting healthcare workers 
who conscientiously object to participating in destructive research.

ABOrTiOn:

•	 Arkansas requires that 24 hours prior to an abortion a physician provide a woman with 
information about the risks of abortion, the risks of continued pregnancy, and the prob-
able gestational age of her unborn child.  Further, state-prepared materials must be made 
available to her.  these materials include pictures or drawings of the probable anatomical 
and physiological characteristics of the unborn child at two week gestational increments 
and a list of private and public agencies providing counseling and alternatives to abor-
tion.  

the state requires that women considering abortion receive information about fetal •	
pain.

Arkansas requires that abortion providers offer a woman the opportunity to see the ultra-•	
sound image if an ultrasound is used in the preparation for the abortion.

A woman must also receive a statement that her consent should be given voluntarily and •	
not as a result of coercion, and abortion clinics must post signs with this statement.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 18 
without notarized written consent or in-person consent from a parent or legal guardian, 
unless the minor states by affidavit that she is the victim of physical or sexual abuse and 
that a parent is the perpetrator.

Arkansas’s policy, as explained in Amendment 68, § 2 to the state constitution, is to “pro-•	
tect the life of every unborn child from conception until birth, to the extent permitted by 
the Federal Constitution.”

Arkansas does not use taxpayer funds to pay for an abortion unless the procedure is nec-•	
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essary to preserve the woman’s life or the pregnancy resulted from rape or incest.

•	 Arkansas’s comprehensive abortion clinic regulations apply to “any facility in which 
the primary function is the willful termination of pregnancy.”  the regulations prescribe 
minimum health and safety standards for the building or facility, staffing, and clinic ad-
ministration.  Abortion providers must maintain admitting privileges.

•	 only a person licensed to practice medicine in the state of Arkansas may perform an 
abortion.

Arkansas possesses an enforceable abortion prohibition should the U.S. Constitution be •	
amended or certain U.S. Supreme Court decisions be reversed or modified.  

Arkansas prohibits partial-birth abortion.•	

Hospitals must provide sexual assault victims with information about “emergency con-•	
traception.”  However, an individual provider may assert objections based on religious 
or moral beliefs.

Arkansas has implemented a “Choose Life” license plate program, directing the pro-•	
ceeds to organizations providing abortion alternatives.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

Arkansas requires insurance companies and employers providing prescription coverage •	
also provide coverage for contraception.  Coverage of “emergency contraception” is 
specifically excluded.  The state provides an exemption to employers or insurers with a 
conscientious objection to contraceptives.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Arkansas law, the killing of an unborn child after 12 weeks of gestation is defined 
as a form of homicide.

the state also criminalizes nonfatal assaults on the unborn.•	

•	 Arkansas allows parents and other relatives to bring wrongful death (civil) lawsuits when 
a viable unborn child is killed through the negligence or criminal act of another.
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Under the “Child maltreatment Act,” “neglect” includes prenatal drug use that causes •	
the child to be born with an illegal substance in his or her system or a drug-related health 
problem.  moreover, such test results may be used as evidence of neglect in subsequent 
legal proceedings.  

In 2007, Arkansas allocated $5 million over two years to expand substance abuse treat-•	
ment services for pregnant women and women with children.

Arkansas allows a woman who loses a child after 20 weeks gestation to seek a “certifi-•	
cate of birth resulting in stillbirth,” which is filed with the state registrar.

BiOeTHiCS LAwS:

•	 Arkansas bans both cloning-to-produce-children and cloning-for-biomedical-research.  
Fines levied for violating the ban are designated for the general revenue.

Arkansas maintains no laws regarding destructive embryo research.•	

•	 Arkansas mandates artificial insemination procedures be done by a physician.  In addi-
tion, the state requires insurance coverage of in vitro fertilization.

enD Of Life LAwS:

•	 Assisted suicide is a felony in Arkansas.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Arkansas law protects healthcare providers who conscientiously object to participating 
in abortions.  

•	 Under the law, healthcare providers cannot be subject to civil liability or other recrimina-
tory action for their refusal to participate in abortions.

•	 In addition, no hospital is required to permit an abortion within its facility.

Arkansas provides some protection for the civil rights of pharmacists and pharmacies.•	
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Participation in research Harmful to Human Life:

•	 Arkansas currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Arkansas enacted a measure prohibiting partial-birth abortion.•	

The state also enacted a measure defining “neglect” to include the presence of an illegal •	
substance in a newborn’s blood and permitting the use of such test results as evidence of 
neglect in subsequent legal proceedings.

Arkansas enacted two measures revising statutes to limit the power of the State •	
Department of Human Services as custodian from withholding life-sustaining treatment 
without express court approval, and to clarify do-not-resuscitate procedures for nursing 
facility employees.

the state considered a measure requiring healthcare facilities to provide information •	
about and access to “emergency contraception,” without exceptions.

Arkansas considered a measure mandating health insurance coverage for •	 in vitro fertil-
ization. 

the state did not consider any legislation related to healthcare rights of conscience.•	
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RECOMMENDATIONS FOR ARKANSAS
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Penalties for failure to comply 
with informed consent law

Parental Involvement

State Rights & Policies

Abortion Funding
Prohibition on use of state funds 

for abortion counseling or 
referrals

Prohibition on use of state 
facilities for abortion

Abortion Provider  
Requirements

Abortion Bans Ban on sex-selective abortions

Regulation of Abortifacients

PCCs Support State funding for PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Statutory prohibition on wrongful 
llife lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Statutory protection for infants 
who survive abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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CALifOrniA
rAnKing: 49

the health and welfare of minors and unborn children continues to be at 
risk in California.  Despite numerous attempts over the last several years, 
it has no parental involvement law.  And while the state prohibits cloning-
to-produce-children, it still allows cloning for research purposes and it 
directly funds destructive embryo research.  even adults are not necessar-
ily safe in California, with the state maintaining a law requiring physicians 
provide material assistance to patients wishing to starve and/or dehydrate 
themselves to death.

ABOrTiOn:

•	 California requires, prior to an abortion, a woman be informed of the nature of the abor-
tion procedure, possible risks and complications, abortion alternatives, post-procedure 
medical services, and family planning information.

•	 A law requiring a physician have the consent of one parent or a court order prior to per-
forming an abortion on a minor (under the age of 18) has been declared unconstitutional 
by the California Supreme Court.

the California Supreme Court has found the state constitution provides a broader right •	
to abortion than does the U.S. Constitution.  

the state also maintains a “Freedom of Choice Act.”  the Act mandates the right to •	
abortion in California even if Roe v. Wade is eventually overturned, specifically provid-
ing “[e]very woman has the fundamental right to choose to bear a child or to choose and 
to obtain an abortion” and “[t]he state may not deny or interfere with a woman’s right 
to choose or obtain an abortion prior to the viability of the fetus, or when the abortion is 
necessary to protect the life or health of the woman.”

the California Supreme Court has mandated that taxpayers pay for “medically neces-•	
sary” abortions for women eligible for state medical assistance.

•	 California requires abortion clinics meet rudimentary standards for patient care, equip-
ment, and staffing.

•	 only licensed physicians and surgeons may perform surgical abortions.
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emergency rooms are required to provide sexual assault victims with information about •	
and access to “emergency contraception.”  

the state allows pharmacists to dispense “emergency contraception” directly and with-•	
out a prescription.

California provides direct funding to pregnancy care centers.•	

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  the provision includes an exemption so narrow it excludes the ability 
of most employers and insurers with moral or religious objections from exercising it.

California “protects freedom of access” to abortion clinics and has established proce-•	
dures for investigating “anti-reproductive-rights crimes.”

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Since 1970, California law has defined the killing of an unborn child after the embryonic 
stage (seven to eight weeks) as a form of homicide.

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

•	 California maintains a “Baby moses” law, under which a mother or legal guardian who is 
unable to care for a newborn infant may anonymously and safely leave the infant in the 
care of a responsible person at a hospital, police station, fire station, or other prescribed 
location.

California funds drug treatment programs for pregnant women and newborns.•	

BiOeTHiCS LAwS:

•	 California bans cloning-to-produce-children, but explicitly allows and funds cloning-
for-biomedical-research.  thus, it is a clone-and-kill state.

California widely funds embryonic stem cell research and human cloning.   Proposition •	
71, a ballot initiative passed in 2004, has created a constitutional right to engage in hu-
man cloning research.  It also created a public body to issue $3 billion in bonds to fund 
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embryonic stem cell research and the construction of human cloning facilities. 

California has enacted legislation relating to the prohibition of “therapeutic insemina-•	
tion” or use of sperm in assisted reproductive technologies (Art) if the sperm donor is 
found reactive for HIV or HtLV-1.  It also regulates insurance coverage for Art.

California provides that each individual undergoing fertility treatment must be informed •	
of all possible options for unused embryos.  It also details possible dispositions for em-
bryos belonging to individuals or couples who die, separate, divorce, or fail to pay stor-
age fees.  Criminal law prohibits the use of embryos outside the parameters of that con-
sent.

enD Of Life LAwS:

•	 California expressly prohibits assisted suicide by statute.  In 1996, the ninth Circuit 
Court of Appeals upheld the felony charge that accompanies this prohibition.

•	 However, in 2008 the state enacted a measure that, while not explicitly legalizing as-
sisted suicide, requires physicians to counsel their patients on how to end their lives.  
If patients elect to starve and/or dehydrate themselves to death, the physician must, if 
requested, provide material assistance by prescribing sedatives.

California has amended its medical school curriculum requirements to include instruc-•	
tion on pain management and end-of-life issues.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 California currently provides legal protection for individual healthcare workers and pri-
vate healthcare institutions that conscientiously object to participating in abortions.  Pro-
tection also extends to medical and nursing students.  However, this protection does not 
apply in medical emergencies.

the state provides some protection for the civil rights of pharmacists and pharmacies.•	

Participation in research Harmful to Human Life:

•	 California currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
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or other forms of unethical medical research.

wHAT HAPPeneD in 2009:

California enacted legislation recognizing September 2009 as “Pain Awareness month” •	
to inform healthcare providers of the need for effective pain management.

California considered a measure related to informed consent, as well as a measure ex-•	
panding the time in which an infant can be legally relinquished.  California also consid-
ered a measure relating to substance abuse by pregnant women.

Conversely, the state considered a measure requiring sexual assault victims receive in-•	
formation about and access to “emergency contraception,” as well as a measure related 
to private insurance coverage of abortion.

the state considered a measure promoting destructive embryo research.  It also consid-•	
ered legislation regulating assisted reproductive technologies.

California was one of the only states this session to address human egg harvesting, con-•	
sidering a bill that would have required any advertisement seeking oocyte donation (as-
sociated with the delivery of fertility treatment) to contain a notice relating to the poten-
tial health risks associated with human egg donation.

California considered a draconian measure requiring pharmacists to dispense “emer-•	
gency contraception” without regard to any ethical, moral, or religious objections.
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RECOMMENDATIONS FOR CALIFORNIA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent

Parental Involvement Parental consent or notice

State Rights & Policies Repeal of state FOCA

Abortion Funding Prohibitions on state funding 
for abortion

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support

Abortion Reporting
Mandatory reporting law for both 

surgical and nonsurgical 
abortions

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Amend existing law to protect  
unborn child from conception

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Prohibitions on wrongful life and  
wrongful birth lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER
Constitutional amendment 

prohibiting state funding of DER 
and human cloning

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide Combat efforts to legalize 
assisted suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers

Comprehensive ROC 
protection 

(especially pharmacists)

Protection for Institutions Comprehensive ROC 
protection

Protection for Payers Comprehensive ROC 
protection
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COLOrADO
rAnKing: 24

In 2009, Colorado was the only state to take a cue from the U.S. Congress 
and act to protect its citizens from genetic discrimination.  Specifically, 
the state enacted legislation preventing genetic information from being 
used to deny access to healthcare insurance or medicare supplement in-
surance coverage.  

ABOrTiOn:

•	 A physician may not perform an abortion on a minor under the age of 18 until at least 
48 hours after written notice has been given to her parents, unless the parents waive the 
notice requirement or the minor declares she is a victim of abuse by a party entitled to 
notice and the abuse has been reported by the physician.

the Colorado Constitution prohibits public funds from being used to pay for an abortion •	
except when the abortion is necessary to preserve the woman’s life.  However, a federal 
court has declared this provision, along with two related statutes, in conflict with federal 
law.  Currently the state prohibits public funds from being used for abortions unless the 
procedure is necessary to preserve the life of the woman or the pregnancy is the result 
of rape or incest.

State family planning funds are prohibited from going to organizations that provide •	
abortion services.

the Colorado Attorney General has issued an opinion stating that group health insurance •	
provided for state employees must exclude coverage for abortion.

•	 only licensed physicians using accepted medical procedures may perform abortions.

Hospitals must provide sexual assault victims with information about “emergency con-•	
traception,” and pharmacies must post a notice when non-prescription “emergency con-
traception” is out of stock.  However, hospitals are not required to provide the contra-
ceptives, and individual providers may assert objections based upon religious or moral 
beliefs.

Colorado has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

Colorado requires insurers providing prescription drug coverage for individual and small •	
employers to offer contraceptive coverage.
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Colorado defines “contraception” as “a medically accepted drug, device, or procedure •	
used to prevent pregnancy,” effectively preventing state abortion regulations from apply-
ing to contraception.

Colorado requires death certificates indicate whether a woman was pregnant at the time •	
of her death.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Actions by a third party designed to “intentionally, knowingly, recklessly, or with ex-
treme indifference terminate or attempt to terminate a woman's pregnancy” are  a felony 
in Colorado.  However, the law does not recognize the unborn child as the second (and 
separate) victim of such a crime.

•	 Colorado allows parents and other relatives to bring wrongful death (civil) lawsuits when 
a viable unborn child is killed through the negligence or criminal act of another.

In its definition of “child abuse or neglect,” Colorado includes instances where an infant •	
tests positive at birth for a controlled substance.  the state also funds drug treatment 
programs for pregnant women and newborns.

Women must be informed of the availability of stillbirth certificates and be given the op-•	
tion to request one following a miscarriage or stillbirth.

BiOeTHiCS LAwS:

•	 Colorado maintains no laws regarding destructive embryo research, human cloning, or 
assisted reproductive technologies.

However, under the “Adult Stem Cells Cure Fund,” the state has set standards for the •	
collection of umbilical cord blood for those hospitals participating in donation programs.  
Voluntary financial contributions to the Fund may be designated on state income tax 
forms and an account for the proceeds has been created in the state treasury.

Colorado has enacted legislation preventing genetic information from being used to deny •	
access to healthcare insurance or medicare supplement insurance coverage.

enD Of Life LAwS:

•	 Colorado law expressly criminalizes assisted suicide.  Assisting a suicide is considered 
manslaughter.
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Colorado protects medical caregivers from liability for manslaughter when prescribing •	
or administering prescriptions for palliative care to terminally-ill patients.  However, the 
statute does not permit assisted suicide.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A hospital staff member or person associated with or employed by a hospital who objects 
in writing and on religious or moral grounds may not be required to participate in medi-
cal procedures that result in abortion.

•	 A hospital is not required to admit a woman for the purpose of performing an abortion.

•	 Private institutions and physicians and their agents may refuse to provide contraceptives 
and information about contraceptives based upon religious or conscientious objections.  
In addition, county and city employees may refuse on religious grounds to provide fam-
ily planning and birth control services.

Participation in research Harmful to Human Life:

•	 Colorado currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Colorado reenacted a longstanding restriction prohibiting those who perform abortions •	
from receiving state family planning funding.

Colorado modified its definition of “contraception,” listing it as “a medically acceptable •	
drug, device, or procedure used to prevent pregnancy.”  the law was passed to ensure 
that state abortion regulations are not applied to the provision of contraception.

Colorado also enacted legislation preventing genetic information from being used to •	
deny access to healthcare insurance or medicare supplement insurance coverage.

the state enacted an end-of-life measure providing for a hospice palliative care interim •	
study.

the state did not consider any measures related to healthcare rights of conscience.•	
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RECOMMENDATIONS FOR COLORADO
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Informed consent law with  
reflection period

Parental Involvement Amend parental notice law to 
require parental consent

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans Enforceable ban on partial-birth 
abortion

Regulation of Abortifacients

PCCs Support Funding for PCCs

Abortion Reporting Reporting law for complications

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Law protecting unborn child 
from conception

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care for infants 
who survive abortions

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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COnneCTiCUT
rAnKing: 44

Connecticut law allows cloning-for-biomedical-research, but not 
cloning-to-produce-children, making it a clone-and-kill state.  re-
searchers can clone human life, but they cannot allow it to survive.  
the state also permits destructive embryo research.  

ABOrTiOn:

•	 Connecticut law requires all women considering abortion receive counseling on the type 
of abortion procedure to be used and the discomfort and risks involved in that proce-
dure.

•	 In addition to counseling on the type of abortion procedure and the inherent risks, minors 
must also receive information on the alternatives to abortion and public and private agen-
cies that can provide assistance to them.  Further, a qualified counselor must discuss the 
possibility of the minor involving a parent or other adult in her decision.

the Connecticut Supreme Court has determined the state constitution protects the right •	
to an abortion as a fundamental right and to a greater extent than the U.S. Constitution.

the state maintains a “Freedom of Choice Act.”  the Act mandates the right to abortion •	
even if Roe v. Wade is eventually overturned, specifically providing “[t]he decision to 
terminate a pregnancy prior to the viability of the fetus shall be solely that of the preg-
nant woman in consultation with her physician.”

Connecticut taxpayers are required to fund “medically necessary” abortions, theoreti-•	
cally mandating funding for most abortions given the U.S. Supreme Court’s broad defi-
nition of “health” in the context of abortion.

•	 Connecticut mandates that abortion clinics meet rudimentary health and safety stan-
dards.  the regulations prescribe minimum standards for the building or facility, patient 
medical testing, and the maintenance of patient records.

Connecticut limits the performance of abortions to licensed physicians•	

Hospitals must inform sexual assault victims about “emergency contraception” and provide •	
the drug upon request (unless there is a positive pregnancy test).  A hospital may contract 
with an independent medical professional to provide services related to “emergency contra-
ception.”  
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Connecticut offers “Choose Life” license plates, the proceeds of which benefit preg-•	
nancy care centers and/or other organizations providing abortion alternatives.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  Certain exemptions apply to religious employers or organizations.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Connecticut defines as a crime an assault on a pregnant woman resulting in "the termina-
tion of pregnancy that does not result in live birth." The law recognizes an affirmative 
defense if the defendant did not know that the victim was pregnant at the time of the as-
sault.

•	 Connecticut allows parents and other relatives to bring wrongful death (civil) lawsuits 
when a viable unborn child is killed through the negligence or criminal act of another.

the state funds drug treatment programs for pregnant women and newborns.•	

BiOeTHiCS LAwS:

•	 Connecticut prohibits cloning-to-produce-children.  However, it permits destructive 
embryo research and cloning-for-biomedical-research, advancing and funding these de-
structive and immoral practices.

•	 Connecticut regulates assisted reproductive technologies to a degree.  only persons certi-
fied to practice medicine in the state of Connecticut may perform artificial insemination.  
the state requires the provision of information on how parents can relinquish or dispose 
of their Art-created embryos.  In addition, the state regulates parentage of children cre-
ated through ART, stating that an identified or anonymous sperm or egg donor has no 
right or interest in any child born as a result of artificial insemination.

•	 Connecticut requires health insurers to include coverage of infertility, including in vitro 
fertilization.
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enD Of Life LAwS:

•	 Connecticut has enacted a statutory prohibition on assisted suicide.  Assisting a suicide 
constitutes manslaughter.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Under Connecticut law, no person is required to participate in any phase of an abortion 
against his or her judgment or religious, moral, or philosophical beliefs.

Participation in research Harmful to Human Life:

•	 Connecticut currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Connecticut enacted legislation requiring direct care nursing home staff to have annu-•	
al training in pain recognition and the administration of pain management techniques.  
Conversely, the state considered legislation allowing physician-assisted suicide.

the state also considered measures bolstering informed consent and parental involve-•	
ment.

Connecticut did not consider any measure related to bioethics or healthcare rights of •	
conscience.

In January, Connecticut led a contingent of states filing a lawsuit against federal regula-•	
tions issued under President George W. Bush guaranteeing healthcare freedom of con-
science.  the case, Connecticut v. United States of America, is currently stayed before the 
federal court for the District of Connecticut. 

In october, a state constitutional challenge to Connecticut’s laws prohibiting assisted •	
suiced was filed.
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RECOMMENDATIONS FOR CONNECTICUT
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Comprehensive informed 
consent with reflection period

Parental Involvement Mandatory parental notice or 
 consent

State Rights & Policies Repeal of state FOCA

Abortion Funding
Constitutional amendment 

banning 
state funding of abortions

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients

PCCs Support Direct funding for PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Law protecting unborn child 
from conception

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care for infants 
who survive abortions

Abandoned Infant Protection

BIOEThICS

Human Cloning Repeal of laws permitting any  
form of human cloning

DER Repeal of laws permitting DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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DeLAwAre
rAnKing: 31

Yet again in 2009, Delaware considered few measures affecting hu-
man life.  Importantly, it has yet to enact legislation protecting unborn 
victims of violence.  moreover, it also does not regulate destructive 
embryo research or human cloning, nor does it protect a health profes-
sional’s right to conscientiously object to participation in such research.  

ABOrTiOn:

•	 Delaware’s informed consent law requires that a woman be informed of the probable 
stage of her unborn child’s development, the abortion procedure to be used and the in-
herent risks of the procedure, alternative abortion procedures, the probable effects of an 
abortion on future childbearing, and the alternatives to abortion.  the portion of the law 
requiring a 24-hour reflection period has been ruled unconstitutional.

Delaware prohibits coerced abortions, defining coercion as “restraining or dominating •	
the choice of a minor female by force, threat of force, or deprivation of food and shelter.”  
the state emancipates a minor for social assistance purposes if her parents or guardians 
deny financial support by reason of her refusal to undergo an abortion.

•	 Despite a law that prohibits a physician from performing an abortion on an unemanci-
pated minor under the age of 16 until 24 hours after notice has been given to one parent, 
the Delaware Attorney General has issued a Statement of Policy providing that state of-
ficials will not prosecute abortion providers who fail to comply with this requirement.

•	 taxpayer funds are not used to pay for abortions unless the life of the woman is endan-
gered or the pregnancy is a result of rape or incest reported to the police.

only physicians licensed by the state of Delaware may perform abortions.•	

Delaware has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

If health insurance plans provide coverage for prescription drugs, coverage must also be •	
provided for contraception.  An exemption exists for religious employers.
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LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Delaware law does not provide for the prosecution of third parties who kill or injure an 
unborn child.

•	 Delaware allows parents and other relatives to bring wrongful death (civil) lawsuits 
when a viable unborn child is killed through the negligence or criminal act of another.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

BiOeTHiCS LAwS:

•	 Delaware maintains no laws related to human cloning or destructive embryo research.

•	 Delaware declares, in regard to assisted reproductive technology (Art), a donor is not 
the parent of the resulting child.  It also provides that consent for continued Art is with-
drawn upon dissolution of a marriage.

enD Of Life LAwS:

•	 Assisted suicide is a felony in Delaware.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Delaware law provides that no person can be required to participate in any medical pro-
cedures that result in an abortion.

•	 Hospitals are not required to permit abortions within their facility.

Participation in research Harmful to Human Life:

•	 Delaware currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.
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wHAT HAPPeneD in 2009:

Delaware considered a measure requiring parental notification before a minor’s abortion.  •	
It also considered a measure providing a “bubble zone” around “health care facilities,” 
criminalizing entry into that area by sidewalk counselors or demonstrators.

Delaware did not consider any actions related to bioethics or healthcare rights of con-•	
science.
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RECOMMENDATIONS FOR DELAwARE
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Comprehensive informed 
consent with reflection period

Parental Involvement Lift policy against enforcing 
parental notice law

Amend parental notice law to 
require parental consent

State Rights & Policies

Abortion Funding Ban on use of state funds for  
abortion counseling or referrals

Ban on use of state facilities for 
abortions

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486 and  
other abortifacients

PCCs Support Direct funding for PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide
Law protecting unborn child 

from 
conception

Law protecting unborn from 
nonfatal assaults

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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DiSTriCT Of COLUMBiA
Unlike the majority of states, the District of Columbia has no law or legal decision prohibiting 
assisted suicide.  other human life issues also remain untouched, such as basic protections for 
women and unborn children from the harms of abortion and regulation of human cloning and 
destructive embryo research. 

ABOrTiOn:

•	 taxpayer funds may not be used for abortions unless the abortion is necessary to pre-
serve the woman’s life or the pregnancy was the result of rape or incest.  However, in 
2009, the U.S. House of representatives voted to lift a 20-year-old ban on the use of 
locally-generated tax dollars for abortions in the District of Columbia.

In the District of Columbia, abortions may only be performed under the direction of a •	
licensed medical practitioner.

no abortion may be performed after viability unless it is necessary to preserve the wom-•	
an’s life or health.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

the laws of the District of Columbia do not provide for the prosecution of third parties •	
who kill or injure an unborn child outside the context of abortion.

•	 the District of Columbia allows parents and other relatives to bring wrongful death 
(civil) lawsuits when a viable unborn child is killed through the negligence or criminal 
act of another.

BiOeTHiCS LAwS:

•	 the District of Columbia maintains no laws related to human cloning, destructive em-
bryo research, or assisted reproductive technologies. 

enD Of Life LAwS:

•	 the legal status of assisted suicide in the District of Columbia remains undetermined.  It 
has not enacted a special statute prohibiting assisted suicide, and it does not recognize 
common law crimes.  there is also no judicial decision stating whether assisted suicide 
is a form of homicide under D.C.’s general homicide laws.
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HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Individuals may notify their supervisors in writing of any procedures conflicting with 
their religious or ethical beliefs.  However, conscientious objection may not be exercised 
if a patient’s safety is in jeopardy.

Participation in research Harmful to Human Life:

•	 the District of Columbia currently provides no protection for the rights of healthcare 
providers who conscientiously object to participation in human cloning, destructive em-
bryo research, or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

the U.S. House of representatives voted to lift a 20-year-old ban on the use of locally •	
generated tax dollars for abortions in the District of Columbia.

the District of Columbia itself did not consider any measures related to abortion, protec-•	
tion of the unborn, bioethics, end-of-life issues, or healthcare rights of conscience.
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fLOriDA
rAnKing: 26

In the last several years, Florida has made strides—both legisla-
tively and in the courts—to protect women and minors from the 
harms of abortion.  the state also promotes nondestructive forms 
of stem cell research.  However, Florida still does not specifically 
ban human cloning or destructive embryo research, and it does not 
protect healthcare providers who conscientiously object to such 
immoral research.  Unfortunately, in 2009 Florida considered no measures regulating such prac-
tices.

ABOrTiOn:

•	 Prior to an abortion, Florida requires women receive oral, in-person counseling regard-
ing the nature and medical risks of abortion and pregnancy and the gestational age of the 
unborn child.  Women must receive printed materials discussing pregnancy services and 
alternatives, providing a fetal description, and discussing medical benefits.  

•	 Florida requires notice be given to one parent 48 hours prior to an abortion on a minor 
aged 17 years old and under.  notice may be provided in person, by telephone, or by 
mail.  A judicial bypass mechanism is provided for minors aged 16 years and older.  A 
judicial waiver may be given upon a showing of child abuse or sexual abuse and the 
court must report such abuse to law enforcement.  there is an exception for medical 
emergencies, but notice must still be given to a parent within 24 hours of the abortion.  

the Florida Supreme Court has found the state constitution provides a broader right to •	
abortion than does the U.S. Constitution.  Under the auspices of this decision, Florida 
courts have struck down prior versions of the state’s informed consent and parental in-
volvement laws.

Florida prohibits public funds from being used for abortions unless the procedure is nec-•	
essary to preserve the life of the woman or the pregnancy is the result of rape or incest.

•	 Florida mandates health and safety standards for facilities performing abortions after the 
first trimester.

•	 only physicians licensed by the state in medicine or osteopathy or those physicians 
practicing medicine or osteopathy and employed by the United States may perform abor-
tions.
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Florida provides direct funding to pregnancy care centers, including faith-based cen-•	
ters.

Florida also offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

Florida has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure 
requires abortion providers to report short-term complications only for second trimester 
abortions.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Florida criminal law, the killing of an unborn child after “quickening” (discern-
ible movement in the womb) is defined as manslaughter.  A person causing the death of 
an “unborn quick child” may be charged with the same level of offense applicable if the 
conduct had caused the death of the pregnant woman.  A person may be charged with two 
offenses if both the pregnant woman and the unborn quick child are killed.

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

•	 Florida has enacted a “Baby moses” law under which a mother or legal guardian who is 
unable to care for a newborn infant may anonymously and safely leave the infant in the 
care of a responsible person at a hospital, police station, fire station, or other prescribed 
location.

The state defines substance abuse during pregnancy as child abuse under civil child-•	
welfare statutes.  the state also funds drug treatment programs for pregnant women and 
newborns.

BiOeTHiCS LAwS:

•	 Florida does not specifically ban human cloning or destructive embryo research, but it 
does ban fetal experimentation.

Florida law encourages the use of adult stem cells, placental cells, and umbilical cord •	
blood in research.

•	 Florida has enacted laws concerning the status of children conceived through in vitro 
fertilization; establishing an expedited affirmation of parental status for gestational sur-
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rogacy; governing the donation of eggs, sperm, and pre-embryos; and requiring health 
insurance coverage of in vitro fertilization.  embryo adoption is included in a listing of 
fertility techniques.

enD Of Life LAwS:

•	 In Florida, assisted suicide is considered manslaughter.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Under Florida law, a hospital staff member, person associated with or employed by a 
hospital, or physician’s employee, who objects on religious or moral grounds, is not 
required to participate in any medical procedure that results in an abortion.

•	 Certain individuals, such as physicians, may refuse to furnish any contraceptive or fam-
ily planning service, supplies, or information based on religious reasons.

•	 Hospitals are not required to perform abortions.

Participation in research Harmful to Human Life:

•	 Florida does not expressly protect the rights of conscience of all healthcare providers 
who conscientiously object to participation in procedures other than abortion, such as 
destructive embryo research and human cloning.

wHAT HAPPeneD in 2009:

Florida enacted the “Prescription Drug monitoring Program” to monitor use of con-•	
trolled substances, including those used for pain management and palliative care, in an 
electronic database system.

Florida considered measures strengthening its parental notice law as well as measures •	
promoting ultrasound use before abortion.  

Conversely, the state considered utilizing state funds to expand access to contraception, •	
including “emergency contraception,” and to promote its use.

the state considered legislation prohibiting any person other than an attorney from re-•	
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ceiving compensation for making a referral to an egg, sperm, or pre-embryo donor or 
gestational surrogate.  the measure also prohibited any person other than an attorney 
from advertising for, or seeking, an egg, sperm, or pre-embryo donor or gestational sur-
rogate.

Florida considered legislation requiring pharmacists to fill all prescriptions for contra-•	
ceptives “without delay.”



Defending Life 2010

567

RECOMMENDATIONS FOR FLORIDA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent

Comprehensive informed 
consent with reflection period 
and appropriate penalties for 

noncompliance

Parental Involvement

State Rights & Policies Amendment declaring no state 
right to abortion

Abortion Funding Ban on use of state funds for  
abortion counseling or referrals

Ban on use of state facilities for 
abortions

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations beginning in first 

trimester

Abortion Bans

Regulation of Abortifacients Regulation of RU-486 and  
other abortifacients

PCCs Support

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide
Amend law to protect unborn 

child 
from conception

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits
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Permit Wrongful Death 
Lawsuits

Born-Alive Infant Protection
Law requiring care for infant 

who  
survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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geOrgiA
rAnKing: 8

While Georgia provides some protection for the health and safety 
of women seeking abortions, it has yet to address several other im-
portant life issues.  For example, Georgia does not ban destructive 
embryo research or human cloning, and it does not regulate assisted 
reproductive technologies, both common gateways to immoral and 
unethical medical research.  In 2009, however, the state enacted leg-
islation providing for embryo adoption, giving parents of cryopreserved embryos an established 
option other than destruction or donation for research.

ABOrTiOn:

•	 Georgia requires that, 24 hours prior to an abortion, a woman receive information on the 
medical risks of abortion and pregnancy and the gestational age of the unborn child.  A 
woman must also receive information on medical assistance benefits, child support, and 
the right to review state-prepared material on a state-sponsored website.  

In addition, a woman must be orally informed that information on fetal pain is available •	
on the state-sponsored website.

A woman must also be offered the opportunity to view any ultrasound performed as part •	
of the preparation for the procedure.  State-developed materials include resource infor-
mation of organizations that provide ultrasounds.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 until at least 24 hours after notice has been given to one parent.  the notice may be 
given in person or over the telephone.  A minor may obtain an abortion without parental 
notice if the parent has waived notice or the minor secures a court order stating that she 
is “mature and well-informed” enough to make her own decision or that parental notice 
is not in her best interest.

Georgia law prohibits taxpayer funds from being used to pay for abortions unless the •	
abortion is necessary to preserve the woman’s life or the pregnancy is the result of rape 
or incest.

•	 Georgia imposes cursory administrative requirements on abortion clinics operating in 
the state.  Further, second- and third-trimester abortions must be performed in hospitals 
or ambulatory surgical centers.
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•	 only physicians licensed to practice medicine and surgery in the state of Georgia may 
perform abortions.

Georgia prohibits partial-birth abortions after viability.•	

Georgia offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  there is no exception for religious employers.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Georgia criminal law, the killing of an unborn child at any stage of gestation is 
defined as a form of homicide.

Georgia also maintains the crime of feticide by vehicle, making the unborn child at any •	
stage of development a victim under the state’s homicide by vehicle law.

Georgia defines nonfatal assaults on an unborn child as criminal offenses.•	

•	 Georgia allows parents and other relatives to bring wrongful death (civil) lawsuits when 
an unborn child is killed (after “quickening”) through the negligence or criminal act of 
another.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

BiOeTHiCS LAwS:

•	 Georgia maintains no laws regulating human cloning, destructive embryo research, or 
assisted reproductive technologies.

Georgia maintains the “newborn Umbilical Cord Blood Bank” for postnatal tissue and •	
fluid, thus encouraging the research of these promising cells.

Georgia law provides for embryo adoption.•	
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enD Of Life LAwS:

•	 Under Georgia law, assisted suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A person who objects in writing to participating in abortions and whose objections are 
based on moral or religious grounds may not be required to participate in any medical 
procedure that results in an abortion.

•	 A hospital, medical facility, or physician is not required to admit a woman for the pur-
pose of performing an abortion.	

the state provides some protection for the civil rights of pharmacists and pharmacies.•	

Participation in research Harmful to Human Life:

•	 Georgia currently provides no protection for the rights of healthcare providers who con-
scientiously object to participation in human cloning, destructive embryo research, or 
other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Georgia enacted legislation providing for embryo adoption.  Both houses adopted a reso-•	
lution opposing the the federal “Freedom of Choice Act.”

Georgia considered measures banning abortion and defining an unborn child as a “per-•	
son.”  Conversely, the state considered measures promoting “emergency contracep-
tion.”

on the bioethics front, the state considered legislation banning human cloning for all •	
purposes and regulating assisted reproductive technologies.  the state also considered a 
measure requiring health insurance coverage for the diagnosis and treatment of infertil-
ity.

Georgia did not consider any measures related to healthcare rights of conscience.•	
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RECOMMENDATIONS FOR GEORGIA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Coerced abortion prevention

Parental Involvement Amend parental notice law to 
require consent

State Rights & Policies

Abortion Funding Ban on use of state funds for  
abortion counseling or referrals

Ban on use of state facilities for 
abortions

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations beginning in first 

trimester

Abortion Bans Sex-selective abortion ban or 
“delayed enforcement” law

Regulation of Abortifacients Regulation of RU-486 and  
other abortifacients

PCCs Support Direct funding for PCCs

Abortion Reporting Mandatory reporting of abortion 
complications

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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HAwAii
rAnKing: 48

Hawaii lacks the most basic protections for women, unborn 
children, and the terminally-ill.  the state fails to provide for 
informed consent for abortion, to require parental involvement 
in a minor’s abortion decision, or to ensure that abortion clinics 
maintain minimum health and safety standards.  It also fails to 
ban destructive embryo research, human cloning, and assisted 
suicide.  

ABOrTiOn:

•	 Hawaii has no informed consent or parental involvement law.

the state maintains a “Freedom of Choice Act.”  the Act mandates the right to abortion •	
even if Roe v. Wade is eventually overturned, specifically providing that “[t]he State shall 
not deny or interfere with a female’s right to choose or obtain an abortion of a nonviable 
fetus or an abortion that is necessary to protect the life or health of the female.”

Hawaiian taxpayers are required to pay for “medically necessary” abortions for women •	
receiving state medical assistance.

Hawaii maintains no enforceable abortion clinic regulations, but only licensed physi-•	
cians, surgeons, or licensed osteopathic physicians or surgeons may perform abortions.

•	 Hawaii allows a pharmacist to provide “emergency contraception” to women without 
a prescription, provided the pharmacist has a collaborative therapy agreement with a 
licensed physician.  

Hawaii offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  An exemption exists for religious employers.
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LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Hawaii does not protect unborn children from being killed or assaulted by third parties.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

•	 Hawaii does not require that appropriate medical care be given to infants who survive an 
attempted abortion.

•	 Hawaii has a “Baby moses” law, which allows a person to leave an unharmed infant no 
more than 72 hours old at a hospital, fire station, or police station and be immune from 
prosecution for child abandonment.  the professional receiving the child must inquire 
into the child’s medical history and provide information on social services to the person 
relinquishing the infant.

BiOeTHiCS LAwS:

•	 Hawaii does not ban human cloning or destructive embryo research, nor does it maintain 
any meaningful regulation of assisted reproductive technologies.

the state does, however, regulate insurance coverage of assisted reproductive technolo-•	
gies.

enD Of Life LAwS:

•	 the legal status of assisted suicide in Hawaii remains undetermined.  the state has not 
enacted a special statute prohibiting assisted suicide, and it does not recognize common 
law crimes.  there is also no judicial decision stating whether assisted suicide is a form 
of homicide under Hawaii’s general homicide laws.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Under Hawaiian law, no person or hospital is required to participate in abortions.

Participation in research Harmful to Human Life:

•	 Hawaii currently provides no protection for the rights of healthcare providers who con-
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scientiously object to participation in human cloning, destructive embryo research, or 
other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Hawaii considered measures prohibiting partial-birth abortion and requiring parental no-•	
tice before abortion.  

the state considered several bills protecting unborn victims of violence, as well as a •	
bill requiring the reporting of possible non-medical drug or alcohol abuse by a pregnant 
woman to the State Department of Human Services.

Conversely, the state considered several bills urging hospital emergency rooms to pro-•	
vide information about and access to “emergency contraception.”

Hawaii considered measures regulating assisted reproductive technologies.•	

the state considered legislation directing the state medical board to require physician •	
clinical practitioners to complete two hours of continuing medical education on pal-
liative care every four years.  However, Hawaii also considered a number of measures 
allowing physician-assisted suicide.

the state also considered healthcare rights of conscience legislation providing compre-•	
hensive protection for healthcare providers, institutions, and payers.
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RECOMMENDATIONS FOR hAwAIII
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 

consent 
with reflection period

Parental Involvement Parental notice or consent

State Rights & Policies Repeal of state FOCA

Abortion Funding Prohibitions on state funding of  
abortion

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations beginning in first 

trimester

Abortion Bans

Regulation of Abortifacients

PCCs Support Direct funding for PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive protections for 
unborn victims of violence

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care for infant 
who survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide
Statutory prohibition on assisted 

suicide & combat efforts to  
legalize the practice

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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iDAHO
rAnKing: 23

over the last several years, Idaho has made great strides in ensuring that 
women receive adequate and medically-appropriate information before 
choosing abortion, including offering the woman the opportunity to view 
an ultrasound image and prohibiting coercion.  However, Idaho does not 
regulate biotechnologies, nor does it protect researchers who conscien-
tiously object to participating in human cloning or destructive embryo 
research.

ABOrTiOn:

•	 Under Idaho law, a physician may not perform an abortion until 24 hours after he or she 
provides a woman with an “accurate and substantially complete” explanation of the abor-
tion procedure to be used; the inherent risks and possible complications of the procedure, 
including possible effects on future childbearing; and alternatives to abortion and the 
risks of those alternatives.  State-prepared material on fetal development, the availability 
of assistance from both public and private agencies, and a description of commonly-used 
abortion procedures and their specific risks must also be made available to the woman.  

In addition, abortion providers must offer a woman seeking an abortion the opportunity •	
to view any ultrasound that is conducted in preparation for the procedure.  Additionally, 
women have the right to ask for an ultrasound, even if the provider does not routinely 
conduct them.

Idaho also prohibits anyone from coercing a woman into having an abortion, including •	
in its definition of “coercion” the inflicting or threatening or conspiring to inflict physi-
cal harm.  Violation of the statute becomes a felony if a pregnant woman suffers physi-
cal harm.  the state allows a victim of coercive abuse to bring a civil suit against the 
abuser.

Idaho requires written consent from one parent before an abortion is performed on a •	
minor.  Consent may be waived if there is a medical emergency, if the pregnancy is the 
result of rape or incest, or if a judicial order is obtained.  Abortion providers must report 
information on abortions performed on minors, and courts must report information on 
waivers of the state’s parental consent requirement.

Idaho has adopted a legislative declaration providing that the state recognizes “the fun-•	
damental importance” of Idaho’s interest in preserving the lives of unborn children and 
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declaring it is the “public policy of this state that all state statutes, rules and constitu-
tional provisions shall be interpreted to prefer, by all legal means, live childbirth over 
abortion.”

However, a 1996 decision by the Idaho Supreme Court has been interpreted as creat-•	
ing a state constitutional right to abortion that is broader than that provided by the U.S. 
Constitution.

Idaho prohibits public funds from being used for abortions unless the procedure is neces-•	
sary to preserve the life of the woman or the pregnancy is the result of rape or incest.

•	 Idaho prohibits private insurance companies from covering abortion, except in cases of 
life endangerment.

•	 only physicians licensed by the state to practice medicine and surgery or osteopathic 
medicine and surgery may perform abortions.

Idaho has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure 
pertains to both surgical and nonsurgical abortions.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Idaho defines the killing of an unborn child at any stage of gestation as homicide.

•	 Idaho defines a nonfatal assault on an unborn child as a criminal offense.

Idaho allows wrongful death (civil) actions when a viable unborn child is killed through •	
negligent or criminal act.

BiOeTHiCS LAwS:

•	 Idaho has not enacted laws regarding human cloning or destructive embryo research.

•	 Idaho mandates that only physicians perform artificial insemination and regulates semen 
donation.

enD Of Life LAwS:

•	 In Idaho, assisted suicide is a common law crime.
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HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A physician is not required to perform or assist in abortions.

•	 nurses, medical technicians, hospital employees, and physician employees who object 
on religious, moral, or personal grounds are not required to participate in abortions.  the 
objection must be in writing.

•	 A hospital, upon an objection of its governing board, is not required to admit a woman 
or permit the use of its facilities for the purposes of performing an abortion.

Participation in research Harmful to Human Life:

•	 Idaho currently provides no protection for the rights of healthcare providers who consci-
entiously object to participation in human cloning, destructive embryo research, or other 
forms of immoral medical research.

wHAT HAPPeneD in 2009:

Idaho did not consider any measures related to abortion, protection of the unborn, or •	
bioethics.

Idaho considered a measure providing that no person shall be required to provide for any •	
pharmaceutical care or drug that violates his or her conscience.
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RECOMMENDATIONS FOR IDAhO
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Counseling on fetal pain

Parental Involvement
Enhancements like notarized 

consent or identification  
requirements

State Rights & Policies
Constitutional amendment 
declaring no state right to 

abortion

Abortion Funding
Prohibition on use of state 

funds for  abortion counseling or 
referrals

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations beginning in first 

trimester

Abortion Bans “Delayed enforcement” law

Regulation of Abortifacients

PCCs Support Direct funding for PCCs and/or 
“Choose Life” license plates

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits
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Permit Wrongful Death 
Lawsuits

Born-Alive Infant Protection Law requiring care for infant 
who survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management 
Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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iLLinOiS
rAnKing: 36

In 2009, the Seventh Circuit Court of Appeals rejected a chal-
lenge to Illinois’ parental notice statute, ending federal litigation 
that has spanned a decade.  However, Illinois still fails to provide 
meaningful protection for women and the unborn from the harms 
inherent in abortion..

ABOrTiOn:

•	 Illinois’ law prohibiting a physician from performing an abortion on a minor under the 
age of 18 without providing 48 hours notice to one parent is poised to go into effect, after 
more than a decade of litigation.

Illinois taxpayers are required to fund “medically necessary” abortions, essentially fund-•	
ing abortion-on-demand given the federal courts’ broad definition of “health” in the con-
text of abortion.

Illinois prohibits organizations that receive state funds from using those funds to provide •	
abortion counseling or to make referrals for abortion.

In the state health plan, Illinois provides abortion coverage only when a woman’s life is •	
endangered.

•	 Illinois’ abortion clinic regulations are not uniformly applied to all of the state’s abortion 
clinics.

•	 only physicians licensed by the state of Illinois may perform abortions.  A chiropractor’s 
1978 challenge to Illinois’ requirement was rejected.

•	 Illinois requires emergency rooms provide information on “emergency contraception” to 
sexual assault victims.

Illinois has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure 
requires abortion providers to report short-term complications.

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  An exemption is provided for religious employers. 
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LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Illinois criminal law, the killing of an unborn child at any stage of gestation is 
defined as a form of homicide.

•	 Illinois defines a nonfatal assault on an unborn child as a crime.

Illinois allows wrongful death (civil) actions when an unborn child at any stage of devel-•	
opment is killed through a negligent or criminal act.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

Illinois maintains an “Abandoned newborn Infant Protection Act,” or “Baby moses” •	
law, which includes a prohibition preventing persons accepting an infant under the Act 
from publicly discussing the circumstances surrounding the infant’s legal surrender.

The state defines substance abuse during pregnancy as “child abuse” under civil child-•	
welfare statutes.  Illinois requires healthcare professionals to report suspected prenatal 
drug exposure and funds drug treatment programs for pregnant women and newborns.

BiOeTHiCS LAwS:

•	 Under the “Stem Cell research and Human Cloning Prohibition Act,” Illinois permits 
and funds destructive embryo research.  While the Act prohibits cloning-to-produce-
children, it specifically allows for “therapeutic cloning”—thus making it a clone-and-kill 
law.  

the Act also provides $15 million in grants for such destructive research.  •	

the state regulates insurance coverage for assisted reproductive technologies.•	

enD Of Life LAwS:

•	 In Illinois, assisted suicide is a felony.
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HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 By statute, Illinois protects the civil rights of all healthcare providers, whether individu-
als, institutions, or payers (public or private), who conscientiously object to participating 
in any healthcare services, including abortion.  the law includes protection for medical 
and nursing students, counselors, and social workers.

•	 However, a 2005 executive order (implemented by former Governor rod Blagojevich) 
directly threatens the broad applicability and the comprehensive protection provided by 
this statute.  the order demands that pharmacies dispense contraceptives—including 
“emergency contraception”—“without delay.”  In other words, a pharmacist must pro-
vide “emergency contraception” or transfer the prescription, even if such an action is a 
violation of his or her conscience.  In essence, pharmacy owners who dispense contra-
ceptives are mandated to provide “emergency contraception” on demand.

Participation in research Harmful to Human Life:

•	 By statute, Illinois protects the civil rights of all healthcare providers who conscientious-
ly object to participating in procedures such as human cloning and destructive embryo 
research.

wHAT HAPPeneD in 2009:

Illinois enacted a measure that expands the age that an infant can be legally relinquished •	
from 72 hours to 30 days. 

Illinois considered a state “Freedom of Choice Act,” but also considered a measure op-•	
posing a federal “Freedom of Choice Act.”  Additional measures considered by the leg-
islature included bills aimed at providing a woman the opportunity to view an ultrasound 
of her unborn child before having an abortion.

the state considered measures mandating insurance coverage of contraception, but it •	
also considered a bill prohibiting the use of certain state funds for the enforcement of any 
rule that forces pharmacists or pharmacies to provide “emergency contraception.”

Illinois considered a measure stating that the state is committed to supporting non-de-•	
structive stem cell research.  It also considered a measure related to the health insurance 
coverage of infertility.

iL
Li

n
o

is



590

Americans United for Life

the state considered a measure directing the State Department of Healthcare and Family •	
Services to develop a pediatric palliative care pilot program under which a qualifying 
child may receive community-based pediatric palliative care from a trained interdis-
ciplinary team while continuing to pursue aggressive curative treatments for a poten-
tially life-limiting medical condition under the benefits available under the Medicaid 
program.

Illinois did not consider any measures related to healthcare rights of conscience.•	

In november of 2008, the Seventh Circuit Court of Appeals reversed a lower court ruling •	
in Choose Life Illinois v. White, which had held that the state acted unconstitutionally in 
rejecting a “Choose Life” license plate.  Later, the U.S. Supreme Court refused to review 
the case.

on the other hand, the Seventh Circuit rejected a challenge to Illinois’ parental notice act.  •	
However, in October 2009, a state law challenge to the law was filed.

In •	 Morr-Fitz v. Quinn, an Illinois circuit court enjoined the enforcement of a 2005 ex-
ecutive order requiring pharmacists and pharmacies to dispense “emergency contracep-
tion,” regardless of moral or conscientious objection.
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RECOMMENDATIONS FOR ILLINOIS
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 

consent 
with reflection period

Parental Involvement

State Rights & Policies

Abortion Funding Limits on state funding of 
abortion

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations beginning in first 

trimester

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding for PCCs

Abortion Reporting Reporting requirements for  
complications

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits



592

Americans United for Life

Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER 
and human cloning

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Repeal of 2005 Executive Order

Protection for Institutions Repeal of 2005 Executive Order

Protection for Payers
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inDiAnA
rAnKing: 13

In 2009, Indiana continued efforts to protect the unborn by enacting an 
unborn victims of violence law that protects unborn children from con-
ception.  meanwhile, Indiana does not explicitly ban destructive embryo 
research, but it has banned all forms of human cloning and restricts the 
funding and practice of destructive embryo research.

ABOrTiOn:

•	 Indiana law requires a woman receive, at least 18 hours before an abortion, information 
about the type of abortion procedure to be used; the risks of and alternatives to that par-
ticular procedure; the probable gestational age of the unborn child; the risks associated 
with carrying the pregnancy to term; and the name of the physician who will perform the 
abortion.  Further, the woman must be told about state medical assistance benefits; the 
father’s liability for child support; and abortion alternatives.

Physicians must notify a pregnant woman of the availability of fetal ultrasound and fetal •	
heart tone auscultation services at least 18 hours before a scheduled abortion and advise 
her that she may view the images or listen to the heart tone.

•	 A physician may not perform an abortion on a minor under the age of 18 without the 
written consent of one parent or a court order.

Indiana funds abortions when it is necessary to preserve the woman’s life or physical •	
health or the pregnancy is the result of rape or incest.

Indiana prohibits organizations that receive state funds from using those funds to provide •	
abortion counseling or to make referrals for abortion.

•	 All facilities performing surgical abortions must be licensed by the state health depart-
ment and meet comprehensive health and safety standards.  Abortion providers in some 
Indiana counties must maintain admitting privileges.

•	 Indiana also requires that post-first-trimester abortions be performed in a hospital or 
ambulatory outpatient surgical center.

•	 only physicians licensed to practice medicine in Indiana may perform abortions.
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Indiana prohibits partial-birth abortion.•	

Indiana offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

Indiana has a “contraceptive equity” law, requiring health insurance coverage for contra-•	
ception.  no exemption is provided for employers or insurers with a moral or religious 
objection to contraception.

LegAL reCOgniTiOn Of THe UnBOrn AnD newLY BOrn:

•	 Under Indiana criminal law, the killing of an unborn child after viability is defined as a 
form of homicide.

A person who, while committing murder or felony murder, causes the death of a child •	 in 
utero may be sentenced to an additional fixed term of imprisonment that is equal to the 
advisory sentence for murder.  this provision applies at any stage of gestation.

Indiana defines criminal assaults on a pregnant woman that result in miscarriage, still-•	
birth, or “damage to pregnancy” as an enhanced offense for sentencing purposes.

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

The state defines substance abuse during pregnancy as “child abuse” under civil child-•	
welfare statutes.

the State Department of Health has been directed to develop a system of registry for •	
stillbirth information.

BiOeTHiCS LAwS:

•	 Indiana bans human cloning for any purpose.
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Indiana restricts funding for destructive embryo research and only allows research to the •	
extent permitted under federal law.

However, Indiana does not regulate assisted reproductive technologies.•	

enD Of Life LAwS:

•	 Indiana expressly prohibits assisted suicide by statute.  Assisting a suicide constitutes a 
felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A physician, hospital, facility employee, or staff member who objects on religious, mor-
al, or ethical grounds is not required to participate in abortions.

•	 A private or religiously-affiliated hospital is not required to permit the use of its facilities 
for the performance of an abortion.

Participation in research Harmful to Human Life:

•	 Indiana currently provides no protection for the rights of healthcare providers who con-
scientiously object to participation in human cloning, destructive embryo research, or 
other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Indiana enacted a law providing that a person who, while committing murder or felony •	
murder, causes the death of a child in utero may be sentenced to an additional fixed term 
of imprisonment that is equal to the advisory sentence for murder.  the measure also 
increased the penalties for providing an illegal abortion.  

the state also enacted a measure requiring the State Department of Health to develop a •	
system of registry for stillbirth information.

Indiana considered measures amending the state’s informed consent requirement to •	
require that a woman receive information about fetal pain before abortion, as well as 
undergo an ultrasound.  the state also considered a measure requiring abortion provid-
ers have admitting privileges at a local hospital.  other measures considered involved 
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wrongful death actions for unborn children and remedies for maternal substance abuse.

Conversely, the state considered a measure forcing pharmacists and pharmacies to pro-•	
vide contraception in a “timely manner.”

the state did not consider any measures related to bioethics or end-of-life issues.  •	

Indiana considered draconian legislation requiring that prescriptions for contraceptives •	
be filled “without delay.”
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RECOMMENDATIONS FOR INDIANA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Enhancements such as 

counseling on fetal pain and 
coerced abortion prevention

Parental Involvement
Enhancements such as 

notarized consent or 
identification requirements

State Rights & Policies

Abortion Funding State funding limits consistent  
with Hyde Amendment

Prohibition on the use of public 
facilities for abortions

Abortion Provider  
Requirements

Abortion Bans Sex-selective abortion ban or 
“delayed enforcement” law

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding for PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning

DER

State Funding of DER Funding of ethical alternatives 
to DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management 
Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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iOwA
rAnKing: 34

Since 2007, Iowa has explicitly permitted human cloning-for-bio-
medical-research and destructive embryo research.  Further, Iowa still 
has not taken adequate steps to ensure the health and safety of women 
seeking or undergoing abortions or to protect unborn victims of vio-
lence.  While it considered a number of life-affirming measures in 
2009, none of those measures were enacted.

ABOrTiOn:

In 2002, Iowa issued an “Information, not Criminalization” directive.  the directive •	
purportedly makes information on family planning, abortion, adoption, and other repro-
ductive health information available to women at their request.  However, the informa-
tion is not mandated, and there are no penalties for failure to supply the information or 
to provide access to the information.

A physician may not perform an abortion on an unmarried or never-married minor under •	
the age of 18 until at least 48 hours after written notice has been provided to a parent or 
grandparent or a court order is issued.

Iowa taxpayers are required to pay for abortions for women eligible for state medical •	
assistance if the continued pregnancy endangers the woman’s life; the unborn child is 
physically deformed, mentally deficient, or afflicted with a congenital condition; or the 
pregnancy is the result of reported rape or incest.

•	 only physicians licensed to practice medicine and surgery in the state of Iowa or os-
 teopathic physicians and surgeons may perform abortion.

Iowa has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions.

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  no exemption is provided for religious employers.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Iowa does not protect unborn children from criminal violence.
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•	 However, it does provide that an attack on a pregnant woman that results in a stillbirth or 
miscarriage is a criminal assault.

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants only after viability.

The state defines substance abuse during pregnancy as “child abuse” under civil child-•	
welfare statutes.  Iowa requires healthcare professionals to report suspected prenatal 
drug exposure and healthcare professionals must test newborns for drug exposure when 
there is suspicion of prenatal drug use or abuse.

BiOeTHiCS LAwS:

Under the “Stem Cell research and Cures Initiative,” Iowa allows and protects destruc-•	
tive embryo research and allows cloning-for-biomedical-research, while prohibiting 
cloning-to-produce-children—thus, making it a clone-and-kill state.

•	 Iowa does not regulate assisted reproductive technologies.

enD Of Life LAwS:

•	 Iowa expressly prohibits assisted suicide.  Under the law, assisting a suicide constitutes 
a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 An individual who objects on religious or moral grounds is not required to participate in 
an abortion unless that abortion constitutes “emergency medical treatment” of a serious 
physical condition necessary to save the woman’s life.

•	 A private or religiously-affiliated hospital is not required to perform or permit abortions 
that are not necessary to save the woman’s life.
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Participation in research Harmful to Human Life:

•	 Iowa currently provides no protection for the rights of healthcare providers who consci-
entiously object to participation in human cloning, destructive embryo research, or other 
forms of immoral medical research.

wHAT HAPPeneD in 2009:

Iowa continued its policy of paying for abortions within the medicaid program in cases •	
of fetal abnormality, rape, incest, and life endangerment.  

The state considered a number of life affirming bills, including measures requiring the •	
reporting of information by abortion providers; mandating that a woman be offered the 
opportunity to view an ultrasound before abortion; requiring notarization or identifica-
tion of a parent before a minor can obtain an abortion; and prohibiting state funds from 
being appropriated to facilities that perform abortions.  the state also considered mea-
sures defining “life” as beginning at conception.

Iowa considered a measure related to the status of posthumously-conceived children.•	

Iowa did not consider any measures related to end-of-life issues or healthcare rights of •	
conscience.
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RECOMMENDATIONS FOR IOwA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Comprehensive informed 
consent with reflection period

Parental Involvement Amend parental notice law to  
require parental consent

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations beginning in first 

trimester

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding for PCCs

Abortion Reporting Reporting of complications

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide
Law recognizing unborn child at 

any stage of development as 
potential homicide victim

Assault on Unborn Law permitting prosecution for  
nonfatal assaults on the unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits

Law permitting wrongful death 
lawsuits in death of unborn
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban human cloning

DER Ban DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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KAnSAS
rAnKing: 14

In 2009, former Kansas Governor Kathleen Sebelius and cur-
rent Governor mark Parkinson continued their assault on women 
and the unborn.  Sebelius vetoed legislation strengthening Kan-
sas’ late-term abortion law and prohibiting partial-birth abortion.  
meanwhile, Parkinson vetoed a measure eliminating state funding 
for Planned Parenthood, and then subsequently eliminated all state funding of abortion alterna-
tives, endangering the health and welfare of women who do not want to end their pregnancies.

ABOrTiOn:

•	 Under Kansas law, a physician may not perform an abortion until at least 24 hours after a 
woman has received complete and accurate information on the proposed abortion meth-
od; the risks of the proposed abortion method; the probable gestational age of the unborn 
child; the probable anatomical and physiological development of the unborn child; the 
medical risks of carrying a pregnancy to term; and the name of the physician who will 
perform the abortion.  the woman must also be provided written information on medical 
assistance benefits, agencies offering alternatives to abortion, the father’s legal liability, 
and the development of the unborn child.

Women must also be given contact information for perinatal hospices and a list of or-•	
ganizations that provide free ultrasound examinations.  Abortion providers must inform 
women the state-mandated written materials are also available online.

Abortion providers must offer the opportunity to see an ultrasound image if an ultra-•	
sound is used in preparation for the abortion.

the state includes information about the abortion-breast cancer link in the educational •	
materials a woman must receive prior to abortion.

the state requires abortion providers to state in their printed materials that it is illegal for •	
someone to coerce a woman into having an abortion.  Clinics must also post signs stating 
it is illegal to force a woman to have an abortion.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 until notice has been given to one parent or a court order has been issued.

Any physician who performs an abortion on a minor under the age of 14 must retain fetal •	
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tissue extracted during the procedure and send it to the Kansas Bureau of Investigation.  
the tissue is to be submitted “for the purpose of DnA testing and examination” and will 
be used to investigate incidents of child rape and sexual abuse.

Kansas prohibits public funds from being used for abortions unless the procedure is nec-•	
essary to preserve the life of the woman or the pregnancy is the result of rape or incest.

Contracts with the Kansas Department of Health and environment’s pregnancy mainte-•	
nance program may not be awarded to groups that promote, refer for, or educate in favor 
of abortion.  

•	 In addition, abortions may not be performed in any facility, hospital, or clinic owned, 
leased, or operated by the University of Kansas Hospital Authority unless necessary to 
preserve a woman’s life or prevent “a serious risk of substantial and irreversible impair-
ment of a major bodily function.”

Kansas prohibits partial-birth abortion after viability.•	

Kansas permits abortions after viability only when an abortion provider has the docu-•	
mented referral from another physician not legally or financially affiliated with the abor-
tion provider and both physicians determine: (1) the abortion is necessary to preserve 
the life of the pregnant woman; or (2) a continuation of the pregnancy will cause a sub-
stantial and irreversible impairment of a major bodily function of the pregnant woman.

Kansas has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Kansas law, an “unborn child” (from fertilization to birth) is a possible victim of 
murder, manslaughter, vehicular manslaughter, and battery.

Kansas defines criminal assaults on a pregnant woman that result in miscarriage, still-•	
birth, or “damage to pregnancy” as an enhanced offense for sentencing purposes.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

•	 Kansas law requires that an attending physician take “all reasonable steps necessary to 
maintain the life and health” of a child who survives an attempted abortion at any stage 
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of development.

BiOeTHiCS LAwS:

•	 Kansas maintains no laws regarding human cloning or assisted reproductive technolo-
gies.

However, the state has enacted a measure promoting morally-responsible growth of •	
the biotechnology industry.  The state has specifically indicated the terms “bioscience,” 
“biotechnology,” and “life sciences” shall not be construed to include 1) induced human 
abortions or the use of cells or tissues derived therefrom, and 2) any research the federal 
funding of which would be contrary to federal laws.

enD Of Life LAwS:

•	 In Kansas, assisting a suicide is a felony.

Kansas maintains a “Pain Patient’s Bill of rights,” which, among other provisions, al-•	
lows physicians to prescribe a dosage of opiates deemed medically necessary to relieve 
pain.  the law does not expand the scope of medical practice to allow physician-assisted 
suicide or euthanasia.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 no person may be required to participate in medical procedures that result in abortion.

•	 no hospital may be required to perform abortions in its facilities.

the state provides some protection for the civil rights of pharmacists and pharmacies.•	

Participation in research Harmful to Human Life:

•	 Kansas currently provides no protection for the rights of healthcare providers who con-
scientiously object to participation in human cloning, destructive embryo research, or 
other forms of immoral medical research.
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wHAT HAPPeneD in 2009:

Prior to her appointment as U.S. Secretary of Health and Human Services, then-Gover-•	
nor Kathleen Sebelius once again vetoed life-affirming measures.  In addition to vetoing 
a bill that would have strengthened Kansas’ law prohibiting late-term abortions, Sebelius 
vetoed a measure prohibiting partial-birth abortion.

However, Sebelius signed a measure requiring an abortion provider to offer the woman •	
the opportunity to see an ultrasound image if ultrasound is used in preparation for the 
abortion.  Under the new law, abortion clinics must also post signs stating that it is illegal 
to force a woman to have an abortion.  In addition, state informed consent materials must 
now include contact information for perinatal hospices and a list of organizations that 
provide free ultrasound examinations.  Finally, abortion providers must inform women 
that the state-mandated written materials are also available online.

Sebelius’ successor, Governor mark Parkinson, vetoed language in the budget bill that •	
would have allowed funding for Planned Parenthood to lapse.  And while the state legis-
lature allocated $355,000 to abortion alternatives, Parkinson subsequently eliminated all 
state funding for abortion alternatives.

the state considered a measure aimed at providing better pain relief and treatment to •	
patients.

Kansas did not consider any measures related to bioethics or healthcare rights of con-•	
science.
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RECOMMENDATIONS FOR KANSAS
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Fetal pain counseling

Parental Involvement Amend parental notice law to  
require parental consent

State Rights & Policies Resolution opposing federal 
FOCA

Abortion Funding

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations beginning in first 

trimester

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Funding for PCCs and/or 
“Choose Life” license plates

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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KenTUCKY
rAnKing: 12

Kentucky has made great strides in protecting women and the 
unborn through its informed consent law, parental involvement 
law, abortion clinic regulations, and inclusion of unborn children 
under the protection of its homicide laws.  the state also provides 
rights of conscience protection to certain healthcare providers.  On the other hand, life-affirming 
regulations are still needed in the areas of human cloning and destructive embryo research.

ABOrTiOn:

•	 Under Kentucky law, a physician may not perform an abortion until at least 24 hours 
after a woman has received information about the probable gestational age of her unborn 
child; the nature and risks of the proposed abortion procedure; and alternatives to abor-
tion and the medical risks of carrying the pregnancy to term.  She must also be told that 
state-prepared materials are available for her review, medical assistance may be avail-
able, and the father is liable for child support even if he offered to pay for the abortion.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 until one parent consents or a court order is issued.

Kentucky’s legislature has declared its opposition to abortion, stating if the U.S. Consti-•	
tution is amended or certain judicial decisions are reversed or modified, the recognition 
and protection of the lives of all human beings “regardless of their degree of biological 
development shall be fully restored.”

Kentucky prohibits public funds from being used for abortions unless the procedure •	
is necessary to preserve the life of the woman or the pregnancy is the result of rape or 
incest.

Kentucky prohibits organizations that receive state funds from using those funds to pro-•	
vide abortion counseling or to make referrals for abortion.

All health insurance contracts, plans, and policies must exclude coverage for abortion •	
unless the procedure is necessary to preserve the woman’s life.  

Kentucky restricts the use of some or all state facilities for the performance of abortion.•	

•	 Kentucky has enacted comprehensive health and safety requirements for abortion clin-

ke
n

t
U

c
ky



612

Americans United for Life

ics. Kentucky requires abortion clinics meet licensing requirements and minimum health 
and safety standards, including maintaining written policies and procedures, conducting 
appropriate patient testing, ensuring proper staffing, maintaining necessary equipment 
and medication, and providing appropriate post-operative care.  Further, all abortion 
providers must maintain admitting privileges.

Kentucky limits the performance of abortions to licensed physicians.•	

The state offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

Kentucky has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

•	 Hospitals with emergency room services may not counsel victims of reported sexual of-
fenses on abortion.

Kentucky requires insurers providing prescription drug coverage for individual and small •	
employers to offer contraceptive coverage.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 The definition of “person” for purposes of Kentucky homicide laws includes “an unborn 
child from the moment of conception.”

•	 Kentucky allows parents and other relatives to bring wrongful death (civil) lawsuits 
when a viable unborn child is killed through the negligence of another.

•	 Kentucky has enacted a “Baby moses” law, under which a mother or legal guardian who 
is unable to care for a newborn infant may anonymously and safely leave the infant in the 
care of a responsible person at a hospital, police station, fire station, or other prescribed 
location.

In 2008, Kentucky enacted legislation allocating $2 million over two years for substance •	
abuse prevention and treatment programs for pregnant women.  Healthcare professionals 
must test newborns for prenatal drug exposure when there is suspicion of prenatal drug 
use or abuse.
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BiOeTHiCS LAwS:

•	 Kentucky maintains no laws regarding human cloning or destructive embryo research, 
but it does ban fetal experimentation.

the state prohibits the use of public funds for assisted reproductive technologies.•	

enD Of Life LAwS:

•	 In Kentucky, assisting a suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A physician, nurse, hospital staff member, or hospital employee who objects in writing 
and on religious, moral, or professional grounds is not required to participate in an abor-
tion.  Kentucky law also protects medical and nursing students.

•	 Private healthcare facilities and hospitals are not required to permit the performance of 
abortions if such performance violates the stated policy of that facility.

Participation in research Harmful to Human Life:

•	 Kentucky currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Kentucky considered measures strengthening its informed consent law, requiring an abortion •	
provider to perform an ultrasound prior to abortion, and modifying the state’s currently un-
enforceable partial-birth abortion ban to mirror federal law.  the state also considered a bill 
expressing the legislature’s support for pregnancy care centers and urging the U.S. Congress 
to grant pregnancy care centers assistance to purchase medical equipment and provide absti-
nence education without compromising the mission or integrity of those organizations.

Conversely, Kentucky considered a bill requiring insurance coverage of contraception.•	

the state also considered a measure related to health insurance coverage for the diagno-•	
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sis and treatment of infertility.

Kentucky did not consider any measures related to healthcare rights of conscience.•	
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RECOMMENDATIONS FOR KENTUCKy
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Ultrasound requirement Enhancements like counseling 
on fetal pain or coercion

Parental Involvement
Enhancements like notarized 

consent or identification 
requirements

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Abortion Bans Sex-selective abortion ban or 
“delayed enforcement” law

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding for PCCs

Abortion Reporting Reporting of complications

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care for infant 
who survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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LOUiSiAnA
rAnKing: 1

Louisiana maintains some of the most comprehensive and protective 
regulations regarding the health and safety of women seeking abor-
tions and the protection of the unborn.  In addition, while the state 
does not ban human cloning, it bans fetal experimentation, restricts 
the destruction of human embryos for research, and prohibits the pub-
lic funding of human cloning.

ABOrTiOn:

•	 A physician may not perform an abortion until at least 24 hours after a woman has been 
provided information about the proposed abortion procedure; the alternatives to abortion; 
the probable gestational age of the unborn child; the risks associated with abortion; and 
the risks associated with carrying the child to term.  She must also be told about available 
medical assistance benefits; the father’s legal responsibilities; and that her consent for an 
abortion may be withdrawn or withheld without any loss of government benefits.

•	 Louisiana also provides a booklet describing the development of the unborn child; de-
scribing abortion methods and their risks; providing a list of public and private agencies, 
including adoption agencies, that are available to provide assistance; providing informa-
tion about state medical assistance benefits; and describing a physician’s liability for 
failing to obtain her informed consent prior to an abortion.

In addition, a woman considering abortion must receive information about fetal pain •	
and also be given the option to undergo and review an ultrasound prior to an abortion.  
the woman must be told about the availability of anesthesia or analgesics to prevent 
pain to the unborn child.  the mandatory informed consent materials state that, by 20 
weeks gestation, an unborn child can experience and respond to pain and that anesthesia 
is routinely administered to unborn children for prenatal surgery at 20 weeks gestation 
or later.

Louisiana requires an ultrasound at 20 weeks gestation and beyond to determine viabil-•	
ity, and it requires the abortion provider offer the woman the opportunity to view the 
image.

A woman seeking an abortion following rape or incest and using state funds to pay •	
for the abortion must be offered the same informed consent information (with-
out the 24-hour reflection period) as is required for other abortions in the state. 
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the state requires abortion providers to state in their printed materials that it is illegal for 
someone to coerce a woman into having an abortion.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 without notarized, written consent from one parent or a court order.

Louisiana has declared “the unborn child is a human being from the time of conception •	
and is, therefore, a legal person for purposes of the unborn child’s right to life and is en-
titled to the right to life from conception under the laws and Constitution of this state.”

Louisiana taxpayers are not required to fund abortions except when the abortion is neces-•	
sary to preserve the woman’s health or the pregnancy is the result of rape or incest.  

Louisiana prohibits organizations that receive public funds from using those funds to •	
provide abortion counseling or to make referrals for abortion.  the state has also enacted 
restrictions on the use of some or all state facilities for the performance of abortion.

•	 Louisiana requires the licensing of abortion clinics and imposes minimum health and 
safety standards in a variety of areas, including clinic administration, professional quali-
fications, patient testing, physical plant, and post-operative care.  Abortion providers 
must maintain admitting privileges.

•	 only physicians licensed to practice medicine in Louisiana may perform abortions.

Louisiana has enacted a measure banning all abortions once •	 Roe v. Wade is overturned.  
While the ban includes an exception for life endangerment, there is no exception for rape 
or incest.  

Louisiana bans partial-birth abortion throughout pregnancy, providing the banned pro-•	
cedure may be used only when necessary to save the life of the woman.  the measure 
creates a civil cause of action for violations of the ban.  It also contains more stringent 
criminal penalties than a similar federal law, imposing a sentence of hard labor or impris-
onment for one to ten years and/or a fine of $10,000 to $100,000.

Louisiana directly funds programs providing support for groups and organizations pro-•	
moting abortion alternatives.  

Louisiana also offers “Choose Life” license plates, the proceeds of which benefit preg-•	
nancy care centers and/or other organizations providing abortion alternatives.

the state has an enforceable abortion reporting law, but does not require the reporting •	
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of information to the Centers for Disease Control and Prevention (CDC).  the measure 
requires abortion providers to report short-term complications and the name and address 
of the hospital of facility where treatment was provided for the complications.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Louisiana criminal law, the killing of an unborn child at any stage of gestation is 
defined as a form of homicide.  In addition, an “unborn child” is a victim of feticide if 
killed during the perpetration of certain crimes, including robbery and cruelty to juve-
niles.

•	 Louisiana defines a nonfatal assault on an unborn child as a criminal offenses.

the state allows wrongful death (civil) actions when an unborn child at any stage of •	
gestation is killed through a negligent or criminal act.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

Under the “Children’s Code,” “neglect” includes instances when a newborn is identi-•	
fied by a healthcare provider as having been affected by prenatal drug use or exhibit-
ing symptoms of withdrawal.  In 2007, Louisiana expanded the definition of “prenatal 
neglect” to include 1) “exposure to chronic or severe use of alcohol;” 2) the use of any 
controlled dangerous substance “in a manner not lawfully prescribed” that results in 
symptoms of withdrawal to the newborn; 3) the presence of a controlled substance or 
related metabolite in the newborn; or 4) observable and harmful effects in the newborn’s 
appearance or functioning.  the measure requires reporting by physicians to the appro-
priate state agency.  the state also funds drug treatment programs for pregnant women 
and newborns.

BiOeTHiCS LAwS:

•	 Louisiana restricts the destruction of embryos that have been created through in vitro 
fertilization.    

Louisiana bans fetal experimentation and includes “embryo” as a stage of life protected •	
by statute.  While Louisiana has no specific statute banning human cloning, this statute 
may be interpreted to prohibit conducting harmful experimentation on cloned human 
embryos.the state also prohibits the public funding of cloning for any purpose.

Louisiana bans the creation of chimeras, human-animal hybrids.•	
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By law, IVF-created embryos are defined as juridical (legal) persons. •	

Louisiana law allows for embryo adoption if the biological parents renounce parental rights.•	

enD Of Life LAwS:

•	 In Louisiana, assisted suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A physician, nurse, medical or nursing student, social service agency employee, or other 
person, hospital, medical facility, or corporation may not be held civilly or criminally 
liable or be discriminated against for refusing to recommend, counsel, perform, assist, or 
accommodate an abortion for any reason.

A hospital or medical facility may not be denied government assistance, be discriminated •	
against, or be pressured in any way for refusing to permit its facilities, staff, or employ-
ees to be used in any way for the purpose of performing an abortion.

Participation in research Harmful to Human Life:

•	 Louisiana currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Louisiana enacted legislation banning the creation of human-animal hybrids.  It is the •	
first ban of its kind in the nation.

the state also enacted comprehensive healthcare rights of conscience legislation allow-•	
ing a person, employer, or public or private entity to elect not to provide any healthcare 
service that violates his/her/its conscience.

Louisiana enacted measures providing $1.5 million to groups providing abortion alter-•	
natives and establishing the “Louisiana right to Life education Committee” to review 
grant applications for organizations seeking revenue raised by the state’s “Choose Life” 
license plates.
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Finally, the state passed resolutions for two end-of-life studies.  The first study requests •	
the State Department of Health and Hospitals to study the use of living wills among 
medicaid recipients, while the second creates a study committee to look at physician 
orders for life-sustaining care.
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RECOMMENDATIONS FOR LOUISIANA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Coerced abortion prevention

Parental Involvement

State Rights & Policies Resolution opposing federal 
FOCA

Abortion Funding

Abortion Provider  
Requirements

Abortion Bans Sex-selective abortion ban

Regulation of Abortifacients Regulation of RU-486

PCCs Support

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Prohibitions on  wrongful birth 
and  wrongful life lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers

Protection for Institutions

Protection for Payers Comprehensive ROC protection
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MAine
rAnKing: 29

maine provides limited protection to women seeking abortion and has 
taken a lead in banning fetal experimentation.  Conversely, maine is 
in the minority of states failing to provide any protection to unborn 
victims of violence, providing instead that an assault on a pregnant 
woman has only one victim:  the woman.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until after advising her of the 
probable gestational age of the unborn child; the risks associated with continued preg-
nancy and the proposed abortion procedure; and, at the woman’s request, alternatives to 
abortion and information about and a list of public and private agencies that will provide 
assistance if the woman chooses to carry the pregnancy to term.

•	 A physician may not perform an abortion on a minor under the age of 18 until after 
advising her about the alternatives to abortion, prenatal care, agencies providing assis-
tance, and the possibility of involving her parents or other adult family members in her 
decision.  moreover, the physician must have the written consent of one parent or adult 
family member unless the minor is mentally and physically competent to give consent or 
has secured a court order.

the state maintains a “Freedom of Choice Act.”  the Act mandates the right to abortion •	
even if Roe v. Wade is eventually overturned, specifically providing that it is the public 
policy of maine not to restrict access to abortion before viability.

maine taxpayers are not required to fund abortions unless the abortion is necessary to •	
preserve the woman’s life or the pregnancy is the result of rape or incest.

•	 only physicians licensed to practice medicine or osteopathy by the state of maine may 
perform abortions.

•	 Prior to the FDA’s August 2006 decision allowing over-the-counter distribution of Plan 
B, maine allowed licensed pharmacists who had completed special training and devel-
oped a standardized protocol in consultation with a physician or licensed prescriber to 
dispense “emergency contraception” without a prescription and without the direct in-
volvement of a physician.
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the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  the provision includes an exemption so narrow it excludes the ability 
of most employers and insurers with moral or religious objections from exercising the 
exemption.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 maine does not currently recognize an unborn child as a potential victim of homicide or 
assault.

•	 Instead, maine provides for an enhanced sentence for the homicide of a pregnant woman 
and has created a new crime of “elevated aggravated assault” on a pregnant woman.

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

Maine has created a specific affirmative duty of physicians to provide medical care and •	
treatment to born-alive infants at any stage of development.

•	 maine also has a “Baby moses” law, establishing a safe haven for mothers to legally 
leave their infants at designated places and ensuring that the infants receive appropriate 
care and protection.

Maine provides for the issuance of a certificate of birth resulting in stillbirth when re-•	
quested by the parents.

BiOeTHiCS LAwS:

•	 maine does not maintain laws regarding human cloning or assisted reproductive tech-
nologies, but bans live fetal experimentation.  A “fetus” is defined as being either intra-
uterine or extra-uterine.  thus, its fetal experimentation statute could be read to prohibit 
harmful experimentation on cloned human embryos.

enD Of Life LAwS:

•	 In maine, assisting a suicide is a felony.
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HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 the conscientious objection of a physician, nurse, or other healthcare worker to perform 
or assist in the performance of an abortion may not be the basis for civil liability, dis-
crimination in employment or education, or other recriminatory action.  this includes 
protection for medical and nursing students.

•	 the conscientious objection of a hospital or other healthcare facility to permit an abor-
tion on its premises may not be the basis for civil liability or recriminatory action.

•	 Private institutions, physicians, or their agents may refuse to provide family planning 
services based upon religious or conscientious objection.

the state provides some protection for the civil rights of pharmacists and pharmacies.•	

Participation in research Harmful to Human Life:

•	 maine currently provides no protection for the rights of healthcare providers who consci-
entiously object to participation in human cloning, destructive embryo research, or other 
forms of immoral medical research.

wHAT HAPPeneD in 2009:

maine did not consider any measures related to abortion, but did enact a law providing •	
for the issuance of a certificate of birth resulting in stillbirth when requested by the par-
ents.  the state also considered a measure requiring the State Department of Health and 
Human Services to receive reports on infants who may be affected by illegal substance 
abuse or suffering withdrawal symptoms from prenatal drug exposure.

Maine enacted two end-of-life measures, with the first developing two education pro-•	
grams about end-of-life directives for the public and the legal community, and the second 
creating a “Uniform Power of Attorney Act” relating to durable healthcare powers of 
attorney.

maine considered a measure supporting adult stem cell research and establishing an •	
umbilical cord blood bank.

maine did not consider any measures related to healthcare rights of conscience.•	
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RECOMMENDATIONS FOR MAINE
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 
consent law with reflection 

period

Parental Involvement

State Rights & Policies Repeal of state FOCA

Abortion Funding
Limitations on use of state 

funding for abortion counseling 
and referrals

Limits on using state facilities for 
abortions

Abortion Provider  
Requirements Abortion clinic regulations

Abortion Bans

Regulation of Abortifacients Regulation of administration of 
RU-486 and abortifacients

PCCs Support Funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Law protecting unborn child at 
any stage of development 

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits
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Permit Wrongful Death 
Lawsuits

Law permitting wrongful death 
causes of action for the death 

of unborn children

Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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MArYLAnD
rAnKing: 40

maryland provides virtually no protection for women and minors 
seeking abortion.  It does not have an informed consent law or 
abortion clinic regulations, and its parental notice law contains a 
loophole that eviscerates the protection this requirement typically 
provides.  the state also allows and funds destructive embryo research.

ABOrTiOn:

•	 maryland does not have an informed consent law, a meaningful parental notice law, or 
abortion clinic regulations ensuring the health and safety of women undergoing abor-
tions.

•	 Under current maryland law, an unmarried minor under the age of 18 who lives with a 
parent may not undergo an abortion unless one parent has been notified by the physi-
cian.  However, the law contains a significant loophole: A minor may obtain an abortion 
without parental notification if, in the professional judgment of the physician, notice to 
the parent may lead to physical or emotional abuse of the minor; the minor is mature and 
capable of giving informed consent to an abortion; or notice would not be in the “best 
interests” of the minor.

the state maintains a “Freedom of Choice Act.”  the Act mandates the right to abortion •	
even if Roe v. Wade is eventually overturned, specifically providing the state may not 
“interfere with the decision of a woman to terminate a pregnancy” before the fetus is vi-
able, or if the procedure is necessary to protect the life or health of the woman, or if the 
unborn child is afflicted by a genetic defect or serious deformity.

•	 maryland taxpayers are required to pay for “medically necessary” abortions when the 
continuation of the pregnancy is likely to result in the woman’s death; the woman is a 
victim of rape, incest, or another sexual offense reported to a law enforcement, public 
health, or social agency; the unborn child is affected by a genetic defect or serious de-
formity or abnormality; there is a substantial risk that the continuation of the pregnancy 
could have serious and adverse affects on the woman’s present or future health; or there 
is a substantial risk that continuation of the pregnancy is creating a serious issue for the 
woman’s present mental health and, if carried to term, there is a substantial risk of seri-
ous or long-lasting effects on the woman’s future mental health.

only physicians licensed in the state may perform abortions.•	
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Maryland offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  there is an exemption for religious employers.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 maryland recognizes a “viable fetus” as a distinct victim of murder, manslaughter, or 
unlawful homicide.  However, the law explicitly states its enactment should not be con-
strued as conferring “personhood” on the fetus.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

maryland law does not require physicians to provide appropriate medical care to an in-•	
fant who survives an abortion.

•	 maryland has a “Baby moses” law, establishing a safe haven for mothers to legally leave 
their infants up to 10 days of age at designated places and ensuring the infants receive 
appropriate care and protection.

maryland law provides that a child is not receiving proper care if he or she is born ex-•	
posed to methamphetamine or if the mother tests positive for methamphetamine upon 
admission to the hospital for delivery of the infant.  the state funds drug treatment pro-
grams for pregnant women and newborns.

BiOeTHiCS LAwS:

maryland maintains a “Stem Cell research Fund” and allows and funds destructive em-•	
bryonic research, but prohibits research leading to human cloning.  

educational materials on umbilical cord blood donation are to be distributed to all preg-•	
nant patients.

maryland regulates insurance coverage of assisted reproductive technologies.•	

enD Of Life LAwS:

•	 In maryland, assisting a suicide is considered a felony.  
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HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 Under maryland law, no person may be required to participate in or refer to any source 
for medical procedures that result in an abortion.

•	 A hospital is not required to permit the performance of abortions within its facilities or 
to provide referrals for abortions.

Participation in research Harmful to Human Life:

•	 maryland currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

maryland enacted a provision continuing the state’s policy of funding “medically neces-•	
sary” abortions.

the state also enacted an end-of-life provision altering the membership of the state Ad-•	
visory Council on Quality Care at the end of Life to include a representative from the 
nursing home industry.

maryland considered a measure amending the state constitution to grant a right to unborn •	
children “not to be deprived of life.”  It also considered a measure requiring ultrasound 
before abortion in certain facilities.

maryland also considered measures related to destructive embryo research and insurance •	
coverage for infertility.

the state did not consider any measures related to healthcare rights of conscience.•	
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RECOMMENDATIONS FOR MARyLAND
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 
consent law with reflection 

period

Parental Involvement Parental notice (without existing 
loophole)

State Rights & Policies Repeal of state FOCA

Abortion Funding
Limitations on state funding 

consistent with Hyde 
Amendment

Abortion Provider  
Requirements Abortion clinic regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support

Abortion Reporting Mandatory reporting on abortion 
including complications

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Law protecting unborn child at 
any stage of development

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care for infant 
who survives abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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MASSACHUSeTTS
rAnKing: 38

massachusetts continues to lack enforceable abortion clinic regula-
tions and fails to protect unborn victims of violence.  Further, the state 
allows both human cloning-for-biomedical-research and destructive 
embryo research.  Healthcare providers who conscientiously object 
to such research also remain unprotected.

ABOrTiOn:

•	 A court has enjoined the enforcement of massachusetts’ informed consent law.

•	 A physician may not perform an abortion on an unmarried minor under the age of 18 
without the written consent of one parent or a court order.

the massachusetts Constitution has been interpreted as providing a broader right to •	
abortion than that provided by the U.S. Constitution.

massachusetts taxpayers are required to pay for “medically necessary” abortions and •	
for abortions which result from rape or incest reported to a law enforcement agency or 
public health service within 60 days of the incident.

State employee health insurance provides coverage of abortion only when a woman’s •	
life or health is endangered or in cases of rape, incest, or fetal abnormality, and may not 
cover partial-birth abortions.  Further, health maintenance organizations (Hmos) may 
not be required to provide payment or referrals for an abortion unless necessary to pre-
serve the woman’s life.

•	 massachusetts’ requirement that abortions after the 12th week of pregnancy be per-
formed in hospitals is, under current U.S. Supreme Court precedent, unenforceable.

•	 only physicians authorized to practice medicine in the state of massachusetts may per-
form abortions.

massachusetts requires that sexual assault victims receive information about and access •	
to “emergency contraception” in hospital emergency rooms.  the state also allows phar-
macists to dispense “emergency contraception” directly and without a prescription.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
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information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  the provision includes an exemption so narrow that it excludes the 
ability of most employers and insurers with moral or religious objections from exercis-
ing the exemption.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 the massachusetts Supreme Court has determined the state’s homicide law applies to 
the killing of an unborn child after viability.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through negligent or criminal action.

•	 the state requires healthcare professionals to report suspected prenatal drug exposure.

BiOeTHiCS LAwS:

•	 While massachusetts prohibits cloning-to-produce-children, it permits both cloning-for-
biomedical-research and destructive embryo research (Der). 

the massachusetts Public Health Council has reversed a rule put in place during the •	
gubernatorial administration of mitt romney that prohibited scientists from creating hu-
man embryos for the purpose of destroying them for research.

•	 However, massachusetts bans live fetal experimentation.  moreover, massachusetts’ fe-
tal experimentation statute may be interpreted to prohibit harmful experimentation on 
cloned human embryos.

•	 massachusetts has also created an umbilical cord bank.

In 2008, massachusetts appropriated $475 million to a life sciences fund for human •	
cloning and stem cell research.  the state had previously allocated $100 million to fund 
Der.

the state regulates insurance coverage of assisted reproductive technologies.•	
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enD Of Life LAwS:

•	 In massachusetts, assisting a suicide is a common law crime.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A physician or person associated with, employed by, or on the medical staff of a hospital 
or health facility who objects in writing and on religious or moral grounds is not required 
to participate in abortions.  medical and nursing students are also protected.

•	 A private hospital or health facility is not required to admit a woman for an abortion.

Participation in research Harmful to Human Life:

•	 massachusetts currently provides no protection for the rights of healthcare providers 
who conscientiously object to participation in human cloning, destructive embryo re-
search, or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

massachusetts considered a measure requiring informed consent for abortion, but it also •	
considered a measure that would have weakened its existing parental consent law.  the 
state also considered a bill repealing the state’s pre-Roe abortion ban as well as regula-
tion of abortion providers.

the state considered measures allowing for the adoption of human embryos and insur-•	
ance coverage for infertility treatment.

massachusetts also considered measures promoting proper pain management for pa-•	
tients.  Conversely, it also considered legislation allowing physician-assisted suicide.

massachusetts did not consider any measures related to healthcare rights of conscience.•	
m

A
ss

A
c

h
U

se
t

t
s



640

Americans United for Life



Defending Life 2010

641

RECOMMENDATIONS FOR MASSAChUSETTS
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 

consent 
law with reflection period

Parental Involvement

State Rights & Policies Amendment declaring no state 
constitutional right to abortion

Abortion Funding Limitations consistent with  
Hyde Amendment

Abortion Provider  
Requirements Abortion clinic regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care for infant 
who survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide Statutory prohibition on  
assisted suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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MiCHigAn
rAnK: 15

michigan protects women and the unborn in a number of ways, 
including requiring informed consent and parental consent before 
abortion.  It also criminalizes assaults on unborn children.  Unfor-
tunately, michigan reversed course in 2008 on destructive embryo 
research;  while at one time it banned the practice, it now allows 
and funds such research.  It also fails to protect healthcare provid-
ers who conscientiously object to participation in such research.  

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until at least 24 hours after the 
woman receives information on the probable gestational age of her unborn child, along 
with state-prepared information or other material on prenatal care and parenting, the 
development of the unborn child, a description of abortion procedures and their inherent 
complications, and assistance and services available through public agencies.

•	 Women must be informed of the availability of ultrasounds and be given the opportunity 
to view the results of an ultrasound prior to abortion.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 without the written consent of one parent or a court order.

•	 the michigan Attorney General has issued opinions that the informed consent and pa-
rental consent statutes apply to both surgical abortions as well as the use of mifepristone 
(rU-486).

michigan taxpayers are not required to fund abortions except when the abortion is neces-•	
sary to preserve the woman’s life or the pregnancy is the result of rape or incest.  

michigan prohibits organizations that receive state funds from using those funds to pro-•	
vide abortion counseling or to make referrals for abortion.

State funds appropriated to community colleges may not be used to provide abortion •	
coverage to employees or their dependents unless an abortion is necessary to preserve a 
woman’s life.

michigan possesses an enforceable abortion prohibition should the U.S. Constitution be •	
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amended or certain U.S. Supreme Court decisions be reversed or modified.

•	 Under michigan law, abortion clinics (where more than 50 percent of the patients served 
undergo abortions) are regulated as “freestanding surgical outpatient facilities.”  the 
regulations provide for minimum health and safety standards in such areas as clinic ad-
ministration, professional qualifications, and physical plant.

michigan limits the performance of abortions to licensed physicians.•	

michigan has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

the michigan Civil rights Commission has issued a declaratory order that certain com-•	
panies (with 15 or fewer employees) that offer prescription coverage must cover birth 
control.  the state requires health maintenance organizations (Hmos) to cover prescrip-
tion contraception or family planning services.

 
LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

Under Michigan law, the killing of an unborn child at any stage of gestation is defined •	
as a form of homicide.

Michigan defines criminal assaults on a pregnant woman that result in miscarriage, still-•	
birth, or “damage to pregnancy” as an enhanced offense for sentencing purposes.

•	 Michigan defines a nonfatal assault on an unborn child as a crime.

Michigan has applied the affirmative defense of “defense of others” to cases where a •	
woman uses force (including deadly force) to protect her unborn child.

the state allows wrongful death (civil) actions when an unborn child at any stage of •	
development is killed through a negligent or criminal act.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

michigan requires healthcare professionals to report suspected prenatal drug exposure.•	
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BiOeTHiCS LAwS:

•	 the voters in michigan passed a “Stem Cell Initiative” in 2008, amending the state con-
stitution to legalize destructive embryo research and to allow the funding of research on 
human embryos produced in fertility clinics.

While michigan bans both cloning-to-produce-children and cloning-for-biomedical-re-•	
search, the effect of the “Stem Cell Initiative” passed in 2008 unknown.  the Initiative 
contained no prohibition on human cloning.

michigan bans fetal experimentation.•	

•	 michigan regulates the use and treatment of gametes, neonates, embryos, and/or fetuses.  
the state also regulates insurance coverage for assisted reproductive technologies.

enD Of Life LAwS:

•	 In michigan, assisting a suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A physician, nurse, medical student, nursing student, or individual who is a member of, 
associated with, or employed by a hospital, institution, teaching institution, or healthcare 
facility who objects on religious, moral, ethical, or professional grounds is not required 
to participate in abortions.

•	 A hospital, institution, teaching institution, or healthcare facility is not required to partic-
ipate in abortion, permit an abortion on its premises, or admit a woman for the purposes 
of performing an abortion.

Participation in research Harmful to Human Life:

•	 michigan currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.
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wHAT HAPPeneD in 2009:

the state enacted a measure condemning recent moves by the obama Administration to •	
rescind rules promulgated under President George W. Bush protecting the conscience 
rights of healthcare providers.

michigan considered measures banning partial-birth abortion, amending reporting re-•	
quirements, criminalizing coercion, including “fetus” in the definition of an “individual” 
in the criminal code, banning sex-selective abortions, and creating “Choose Life” license 
plates.  

However, the state also considered measures that would have imposed draconian regula-•	
tions on pregnancy care centers.  In addition, the state considered measures expanding 
prescription coverage to include contraception and requiring emergency rooms to offer 
“emergency contraception” to assault victims.

michigan also considered measures regarding destructive embryo research and human •	
cloning, supporting adult stem cell research, regulating assisted reproductive technolo-
gies, prohibiting the creation of human-animal hybrids (chimeras), and involving insur-
ance coverage for infertility.
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RECOMMENDATIONS FOR MIChIGAN
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Coerced abortion prevention

Parental Involvement
Enhancements like notarized 

consent or identification 
requirements

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Abortion Bans Sex-selective abortion ban

Regulation of Abortifacients Regulation of RU-486

PCCs Support Funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning

DER

State Funding of DER Funding of ethical forms of 
stem cell research

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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MinneSOTA
rAnKing: 20

minnesota provides comprehensive protection to unborn victims of 
violence and, over the past several years, has made significant strides 
in protecting women from the negative consequences of abortion.  
minnesota has also warded off efforts to promote destructive em-
bryo research and human cloning in the state.  For example, in 2008, 
Governor tim Pawlenty vetoed legislation that would have explicitly 
allowed destructive embryo research on cloned human embryos, and, in 2009, the state enacted 
legislation prohibiting taxpayer funding of human cloning.

ABOrTiOn:

•	 minnesota’s informed consent law requires women be given information on the risks of 
and alternatives to abortion at least 24 hours prior to undergoing an abortion.

•	 minnesota requires that a physician or his/her agent advise a woman seeking an abortion 
after 20 weeks gestation of the possibility that anesthesia would alleviate fetal pain.

the state also explicitly requires a physician to inform a woman seeking an abortion of •	
the link between abortion and breast cancer.

Minnesota maintains a law prohibiting coerced abortions, defining “coercion” as “re-•	
straining or dominating the choice of a minor female by force, threat of force, or depri-
vation of food and shelter.”  the provision only applies to employees in government-run 
social programs and prohibits threatening to disqualify eligible recipients for their finan-
cial assistance if they do not obtain an abortion.  the provision applies to older women 
as well as minors.

•	 minnesota law provides that a physician may not perform an abortion on an uneman-
cipated minor under the age of 18 until at least 48 hours after written notice has been 
delivered to both parents.

the minnesota constitution protects the “right to an abortion” as a fundamental right •	
and to a broader extent than the U.S. Constitution.

minnesota taxpayers are required to fund “medically necessary” abortions.•	

minnesota prohibits organizations that receive state funds from using those funds to •	

m
in

n
es

o
tA



650

Americans United for Life

provide abortion counseling or to make referrals for abortion.

•	 Minnesota requires that abortions after the first trimester be performed in a hospital or 
“abortion facility.”

•	 only physicians licensed to practice medicine by the state of minnesota or physicians-
in-training supervised by licensed physicians may perform abortions.  However, min-
nesota allows registered nurses to dispense all contraceptives.

Hospitals must provide information about and access to “emergency contraception” to •	
sexual assault victims.  However, hospitals are not required to provide “emergency con-
traception” if it is contraindicated or if there is a positive pregnancy test.

In 2005, minnesota created the “Positive Alternatives Act.”  the law appropriates $5 •	
million over four years to organizations that encourage women to carry their pregnancies 
to term.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

the state requires health maintenance organizations (Hmos) to cover prescription con-•	
traception or family planning services.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Minnesota law, the killing of an unborn child at any stage of gestation is defined 
as a form of homicide.

•	 Minnesota defines a nonfatal assault on an unborn child as a criminal offense.

minnesota allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

•	 The state has created a specific affirmative duty of physicians to provide medical care 
and treatment to born-alive infants but only after viability.

A court may order a pregnant woman into an early intervention treatment program for •	
substance abuse.  Professionals, such as healthcare providers and law enforcement of-
ficers, must report the suspected abuse of a controlled substance by a pregnant woman.  



Defending Life 2010

651

In addition, healthcare professionals must test newborns for drug exposure when there 
is suspicion of prenatal drug use.  the state funds drug treatment programs for pregnant 
women and newborns.

BiOeTHiCS LAwS:

•	 minnesota has not enacted laws banning or regulating human cloning or assisted repro-
ductive technologies.

minnesota bans live fetal experimentation.  the statute may be interpreted to prohibit •	
harmful experimentation on cloned human embryos.

minnesota prohibits the taxpayer funding of human cloning.•	

enD Of Life LAwS:

•	 In minnesota, assisting a suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 minnesota law provides that no person, hospital, or institution may be coerced, held li-
able for, or discriminated against in any way for refusing to perform, accommodate, or 
assist in an abortion.  

•	 However, this rights of conscience provision has been held unconstitutional as applied 
to public hospitals and institutions.  thus, public hospitals may be required to perform, 
accommodate, or assist in abortions.

•	 State employees may refuse to provide family planning services if contrary to their per-
sonal beliefs.

•	 Health plan companies and healthcare cooperatives are not required to provide abor-
tions or coverage of abortions.

Participation in research Harmful to Human Life:

•	 minnesota currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
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or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

the state enacted legislation continuing the state’s policy of funding “medically neces-•	
sary” abortions.

minnesota enacted legislation prohibiting taxpayer funding of human cloning.•	

minnesota amended applicable statutes to permit the release of medical records to •	
healthcare agents.

Minnesota considered a number of life-affirming measures, including bills requiring •	
abortion clinics to maintain medical records, mandating that only physicians with clini-
cal privileges in the state can perform abortions, funding abortion alternatives, banning 
sex-selective abortions, and adding information on coercion to the existing informed 
consent statute.  the state also considered a measure banning saline abortions.

Conversely, the state also considered a state “Freedom of Choice Act.”•	

minnesota considered measures banning all human cloning and discouraging destruc-•	
tive embryo research; supporting adult stem cell research; regulating assisted reproduc-
tive technologies; and requiring certain information be provided to patients seeking in 
vitro fertilization procedures or donating gametes.

the state did not consider any measures related to healthcare rights of conscience.•	
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RECOMMENDATIONS FOR MINNESOTA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Ultrasound requirement

Parental Involvement

State Rights & Policies
Amendment declaring no state 

constitutional right to state 
funding for abortions

Abortion Funding

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits

Remove viability requirement 
from wrongful death actions
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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MiSSiSSiPPi
rAnKing: 10

over the last several years, Americans United for Life has worked 
with Mississippi to enact numerous life-affirming laws, such as Mis-
sissippi’s informed consent law and comprehensive protection for 
healthcare rights of conscience.  As a result, only one abortion clinic 
remains in the entire state, and the state’s abortion rate has dropped 
by more than 60 percent.  However, the state still does not ban or 
even regulate human cloning or destructive embryo research.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until at least 24 hours after the 
woman receives counseling on the medical risks of abortion, including the link between 
abortion and breast cancer, the medical risks of carrying the pregnancy to term, the prob-
able gestational age of the unborn child, medical assistance benefits, and the legal obli-
gations of the child’s father.  mississippi also provides written material describing the 
development of the unborn child, the medical risks of abortion, available state benefits, 
and public and private agencies offering alternatives to abortion.

In addition, an abortion provider is required to perform an ultrasound on a woman seek-•	
ing abortion.  the woman must be offered the opportunity to view the ultrasound image, 
receive a copy of the image, and listen to the unborn child’s heartbeat.  Abortion facilities 
must purchase ultrasound equipment.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 without the written consent of both parents.  the two-parent consent requirement has 
been upheld by both a federal appellate court and the mississippi Supreme Court.

In •	 Pro-Choice Mississippi v. Fordice, the mississippi Supreme Court found that the state 
constitution’s right of privacy includes “an implicit right to have an abortion.” However, 
the court still upheld the state’s informed consent law, 24-hour reflection period before an 
abortion, and two-parent consent requirement before a minor may obtain an abortion.  

mississippi funds abortions when necessary to preserve the woman’s life, the pregnancy •	
is the result of rape or incest, or in cases involving fetal abnormalities.
mississippi prohibits organizations receiving state funds from using those funds to pro-•	
vide abortion counseling or to make referrals for abortion.  the state also restricts the use 
of some or all state facilities for the performance of abortion.
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Health insurance funds for state employees may not be used for insurance coverage of •	
abortion unless an abortion is necessary to preserve the life of the mother, the pregnancy 
is the result of rape or incest, or the unborn child has an anomaly incompatible with live 
birth.

•	 mississippi mandates minimum health and safety regulations for abortion clinics per-
forming more than 10 abortions per month and/or more than 100 abortions per year.  the 
regulations prescribe minimum health and safety standards for the building or facility, 
clinic administration, staffing, and pre-procedure medical evaluations.  Abortion provid-
ers must maintain hospital admitting privileges.

•	 Further, mississippi requires second-trimester abortions be performed in hospitals, am-
bulatory surgical facilities, or a licensed Level I abortion facility (as defined by statute).

•	 only practicing physicians licensed by the state of mississippi may perform abortions.

mississippi has enacted legislation banning abortion, except in cases of life endanger-•	
ment, should Roe v. Wade be overturned.  

mississippi prohibits partial-birth abortion.•	

•	 the “Abortion Complication reporting Act” requires abortion providers to report any 
incident where a woman dies or needs further medical treatment as a result of an abor-
tion.  the measure applies to both surgical and nonsurgical abortions and requires hospi-
tals to report the number of patients treated for complications resulting from abortions.

Mississippi offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 the killing of an unborn child at any stage of gestation is a form of homicide.  

•	 Further, mississippi law also provides that an attack on a pregnant woman resulting in a 
stillbirth or miscarriage is a criminal assault.

•	 Mississippi defines a nonfatal assault on an unborn child as a criminal offense.

•	 mississippi authorizes wrongful death (civil) actions for families who lose viable unborn 
children through violence or negligence.
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The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

BiOeTHiCS LAwS:

•	 mississippi maintains no laws regarding human cloning, destructive embryo research, or 
assisted reproductive technologies.

mississippi prohibits the “sale” of unborn children.•	

enD Of Life LAwS:

•	 In mississippi, assisting a suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 the mississippi “Healthcare rights of Conscience Act” provides comprehensive rights 
of conscience protection for healthcare providers (including pharmacists), institutions, 
and insurance companies who conscientiously object to participating in any healthcare 
service, including abortion.

Participation in research Harmful to Human Life:

•	 mississippi protects the civil rights of all healthcare providers who conscientiously ob-
ject to participating in any healthcare services, including destructive embryo research 
and human cloning.

wHAT HAPPeneD in 2009:

mississippi enacted a measure prohibiting the “sale” of unborn children.•	

Mississippi considered measures requiring abortion providers to be board certified in •	
obstetrics and gynecology and carry malpractice insurance; prohibiting sex-selective 
abortions; and requiring the reporting of emotional trauma following abortion.  the state 
also considered a constitutional amendment stating, “nothing . . . shall be construed as to 
grant to any person the right to have an abortion under this Constitution.”

the state also considered the AUL-developed “Child Protection Act,” a comprehensive •	
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measure requiring the reporting of all suspicions of sexual abuse by designated individu-
als, including all employees of and volunteers in abortion clinics, mandating the reten-
tion of evidentiary samples, and creating a civil cause of action against anyone who takes 
a minor across state lines to circumvent the home state’s parental involvement laws.

Conversely, the state considered legislation expanding insurance coverage for contracep-•	
tion for minors.

the state considered measures banning destructive embryo research, providing for em-•	
bryo adoption, and relating to health insurance coverage of infertility.

Mississippi also considered end-of-life legislation establishing the state’s official posi-•	
tion is to sustain life if there is decisional conflict among a patient’s family members.

the state also considered a measure promoting proper pain management for patients.•	
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RECOMMENDATIONS FOR MISSISSIPPI
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Penalties for failing to comply 
with informed consent law

Parental Involvement Penalties for failing to comply 
with parental consent law

State Rights & Policies Amendment declaring no state 
constitutional right to abortion

Abortion Funding

Abortion Provider  
Requirements

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits

Remove viability requirement 
from wrongful death actions
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers

Protection for Institutions

Protection for Payers
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MiSSOUri
rAnKing: 11

In 2009, the missouri House of representatives passed an AUL-de-
veloped resolution urging the U.S. Congress to summarily reject the 
enactment of the federal “Freedom of Choice Act”—sending a clear 
message that the state of missouri remains committed to protecting 
women and the unborn.

ABOrTiOn:

•	 missouri requires that 24 hours prior to an abortion a woman be informed of risks of the 
proposed abortion procedure.  the law applies to both surgical and mifepristone (rU-
486) abortions.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 without the informed, written consent of one parent or a court order.  Further, only a 
parent or guardian can transport a minor across state lines for an abortion.  

the legislature has found that the life of each human being begins at conception.•	

Missouri has narrowed its definition of “medical emergency” to apply only in situations •	
where the woman’s life or a “major bodily function” is at risk.

missouri prohibits public funds from being used for abortions unless the procedure is •	
necessary to preserve the life of the woman or the pregnancy is the result of rape or 
incest.

Public facilities may not be used for performing, assisting in, or counseling a woman on •	
abortion unless it is necessary to preserve the woman’s life.  Likewise, a state employee 
may not participate in an abortion.

Health insurance policies are prohibited from including coverage for abortion unless •	
an abortion is necessary to preserve the life of the woman or an optional rider is pur-
chased.

•	 missouri mandates minimum health and safety standards for clinics and facilities where 
abortions are performed on more than 50 percent of total patients treated or where more 
than 50 percent of the clinic or facility’s revenue comes from the performance of abor-
tions.  the regulations prescribe minimum health and safety standards for the building 
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or facility, clinic administration, staffing, and patient medical evaluations.  Recently, 
missouri enacted a law imposing more stringent ambulatory surgical center standards on 
abortion clinics.  this law is currently in litigation.

A physician performing abortions must have admitting privileges at a hospital within a •	
30-mile radius of the facility where the abortion is performed.  

•	 only physicians licensed by the State, practicing in missouri, and having surgical privi-
leges at a hospital that offers obstetrical or gynecological care may perform abortions.  
the eighth Circuit Court of Appeals has upheld this law as constitutional.

missouri prohibits partial-birth abortion.•	

•	 missouri has appropriated federal and state funds for women “at or below 200 percent of 
the Federal Poverty Level” to be used to encourage women to carry their pregnancies to 
term, to pay for adoption expenses, and/or to assist with caring for dependent children.  
In 2009, the state allocated $2 million to these programs.

•	 missouri provides direct taxpayer funding of pregnancy care centers and prohibits orga-
nizations that receive state funds from using those funds to provide abortion counseling 
or to make referrals for abortion.  missouri also provides tax credits for donations to 
pregnancy care centers that do not perform or refer women for abortions.  the state is 
authorized to issue tax credits for six years, worth half the value of donations between 
$100 and $50,000.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

Health plans that provide prescription coverage must also cover contraception, but cer-•	
tain exceptions apply.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Missouri law, the killing of an unborn child at any stage of gestation is defined as 
a form of homicide.

the state allows wrongful death (civil) actions when an unborn child at any stage of •	
development is killed through a negligent or criminal act.
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The state has created a specific affirmative duty for physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

•	 missouri has a “Baby moses” law, establishing a safe haven for mothers to legally leave 
their infants at designated places and ensuring the infants receive appropriate care and 
protection.

the state funds drug treatment programs for pregnant women and newborns.•	

BiOeTHiCS LAwS:

•	 In november 2006, voters in missouri approved a ballot initiative amending the state 
constitution to allow cloning-for-biomedical research (while banning cloning-to-produce 
children) and to prevent any (future) bans on stem cell research.  

missouri has created an umbilical cord blood bank.•	

missouri has created the “Life Sciences research trust Fund,” which prohibits public •	
funds from being “expended, paid, or granted to or on behalf of an existing or proposed 
research project that involves abortion services, human cloning, or prohibited human 
research.”  However, funds may be used for adult stem-cell research.  

•	 missouri maintains no laws regarding assisted reproductive technologies.

enD Of Life LAwS:

•	 In missouri, assisting a suicide constitutes manslaughter.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

refusal to Participate in Abortion:

•	 A physician, nurse, midwife, or hospital is not required to admit or treat a woman for 
the purpose of abortion if such admission or treatment is contrary to religious, moral, or 
ethical beliefs or established policy.  Protection is also provided to medical and nursing 
students.

•	 A law requiring insurance coverage for obstetrical and gynecological care provides:  
“nothing in this chapter shall be construed to require a health carrier to perform, induce, 
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pay for, reimburse, guarantee, arrange, provide any resources for, or refer a patient for an 
abortion.”

refusal to Participate in research 
Harmful to Human Life:

•	 missouri currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

the House of representatives enacted a resolution urging the U.S. Congress to summar-•	
ily reject the enactment of the federal “Freedom of Choice Act.” 

missouri allocated $2 million to organizations providing abortion alternatives.•	

missouri considered legislation supporting abortion reporting and strengthening the •	
state’s informed consent law, requiring women receive information about ultrasound 
services and fetal pain, and criminalizing coercion.  the state also considered measures 
allowing for criminal prosecution of a mother who harms her unborn child by the in-
tentional and unlawful use of controlled substances.  While the state considered a bill 
banning abortion coverage under a new state health plan, that same measure required 
coverage for contraception.

missouri considered measures proposing a constitutional amendment prohibiting the •	
expenditure of public funds for abortion services, human cloning, or certain human re-
search.

Conversely, the state considered a number of measures requiring hospitals to provide in-•	
formation about and access to “emergency contraception,” as well as measures requiring 
pharmacists or pharmacies to dispense contraception.

on the bioethics front, missouri considered measures banning the funding of destructive •	
embryo research and human cloning; regulating assisted reproductive technologies; lim-
iting the number of embryos that can be transferred during a single in vitro fertilization 
cycle; and relating to insurance coverage of infertility.

While missouri considered legislation providing some protection to healthcare providers •	
in regard to dispensing abortifacients, it also considered several measures forcing phar-
macists to dispense contraceptives “without delay.”
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the eighth Circuit Court of Appeals upheld a lower court’s ruling that the state acted •	
unconstitutionally in failing to honor a petition for “Choose Life” license plates.
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RECOMMENDATIONS FOR MISSOURI
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent

Enhancements 
such as ultrasound 

requirement,counseling on fetal 
pain, and/or coerced abortion 

prevention

Parental Involvement

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Abortion Bans Sex-selective abortion ban

Regulation of Abortifacients Regulation of RU-486

PCCs Support Continued funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn Law specifically criminalizing 
nonfatal assaults on unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits
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Permit Wrongful Death 
Lawsuits

Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning

DER

State Funding of DER Continued funding of ethical 
forms of research

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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MOnTAnA
rAnKing: 45

montana lags far behind many other states in protecting life.  It 
does not have an informed consent law, parental involvement law, 
or abortion clinic regulations.  montana does not recognize an un-
born child as a potential victim of criminal violence.  It has not 
taken any initiative to stem immoral uses of biotechnology, such as destructive embryo research 
or human cloning.  moreover, in late 2008, a single montana judge ruled that the state’s Constitu-
tion sanctions assisted suicide.

ABOrTiOn:

•	 State court decisions have held that the montana Constitution provides a greater right to 
abortion than does the U.S. Constitution.  Under the auspices of these decisions, several 
montana laws have been declared unconstitutional, including those limiting taxpayer 
funding for abortions; requiring parental notice prior to a minor undergoing an abortion; 
requiring a 24-hour reflection period prior to an abortion; mandating that state-prepared, 
informed consent information be offered to a woman prior to an abortion; and requiring 
that only a licensed physician perform an abortion.

montana taxpayers are required to fund “medically necessary” abortions.•	

Montana is the only state that specifically allows physician assistants to perform abor-•	
tions.  other states typically only allow a licensed physician to perform an abortion.  
Further, nurses are allowed to dispense all contraceptives, but may not dispense mifepri-
stone (rU-486).

montana prohibits partial-birth abortion, but only after viability.•	

The state offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

montana has a “contraceptive equity” requirement, meaning that health insurance cover-•	
age must include coverage for contraception.  the requirement is derived from a state 
Attorney General opinion.  the state does not provide an exemption to employers or 
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insurers with a religious or moral objection to contraception.

montana maintains a Freedom of Clinic Access (FACe) law, making it a crime to block •	
access to an abortion business and restricting how close sidewalk counselors and dem-
onstrators can be to the abortion facility.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 montana law does not currently recognize an unborn child as a potential victim of homi-
cide or assault.

•	 Under montana law, a person commits an offense if he/she “purposefully, knowingly, or 
negligently causes the death of a premature infant born alive, if such infant is viable.”

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

The state has created a specific affirmative duty of physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.

•	 montana has a “Baby moses” law, establishing a safe haven for mothers to legally leave 
their infants at designated places and ensuring the infants receive appropriate care and 
protection.

Specific professionals are required to report any infant affected by drug exposure to the •	
state health department.

montana maintains a measure allowing a woman who loses a child after 20 weeks gesta-•	
tion to obtain a certificate of birth resulting in stillbirth.

BiOeTHiCS LAwS:

montana bans cloning-to-produce-children, but not cloning for all purposes—making it •	
a clone-and-kill state.

montana also bans fetal experimentation.  •	

enD Of Life LAwS:

•	 Under montana statutes, assisted suicide remains a felony.  However, a district court  
judge has declared the montana Constitution encompasses a right to suicide and a right 
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to assistance in suicide, negating the statutory prohibitions.  this ruling is on appeal to 
the montana Supreme Court.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:
OverALL ASSeSSMenT: 

Participation in Abortion:

•	 An individual, partnership, association, or corporation on the basis of religious or moral 
beliefs may refuse to participate in an abortion or to provide advice concerning abor-
tion.

•	 A private hospital or healthcare facility is not required, contrary to religious or moral 
tenets or stated religious beliefs or moral convictions, to admit a woman for an abortion 
or permit the use of its facilities for an abortion.

Participation in research Harmful to Human Life:

•	 montana currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

montana enacted legislation banning cloning-to-produce-children, but not cloning for •	
all purposes.

montana revised its guardianship law to prohibit a guardian from giving a “do-not-resus-•	
citate order” if it conflicts with an incapacitated person’s wishes.

montana considered abortion clinic regulations, mandating that clinics meet certain •	
minimum health and safety standards.  the state also considered measures opposing 
a federal “Freedom of Choice Act,” providing for parental notification, and protecting 
unborn victims of violence.

notably, in response to the district court’s assisted suicide ruling, it considered a number •	
of measures regulating physician-assisted suicide.

montana considered comprehensive rights of conscience legislation protecting all health-•	
care providers and institutions and measures specifically protecting pharmacists.
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In •	 Baxter v. State, a montana district court ruled the state constitution provides a right 
to suicide and a right to assistance in suicide.  the case was appealed to the montana 
Supreme Court, which heard oral argument in September 2009.  
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RECOMMENDATIONS FOR MONTANA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 
consent law with reflection 

period

Parental Involvement Parental notice or consent

State Rights & Policies Amendment declaring no state 
constitutional right to abortion

Abortion Funding

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive unborn victims 
of violence law

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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neBrASKA
rAnKing: 9

nebraska provides basic protections for women seeking abor-
tions, for the unborn, and for healthcare rights of conscience.  It 
also prohibits the funding of and use of state facilities for hu-
man cloning or destructive embryo research.  In 2009, nebraska 
provided funding for a law supporting ethical forms of stem cell 
research.

ABOrTiOn:

•	 Under nebraska law, a physician may not perform an abortion on a woman until at least 
24 hours after counseling the woman on the risks of abortion, the risks of continued 
pregnancy, and the probable gestational age of the unborn child.  nebraska also provides 
materials describing the development of the unborn child, the medical and psychologi-
cal risks of abortion, available state benefits, and public and private agencies offering 
alternatives to abortion.

An abortion provider who conducts an ultrasound prior to performing an abortion must •	
display the ultrasound image of the unborn child so the woman may see it.

•	 A physician may not perform an abortion on an unemancipated minor until at least 48 
hours after providing written notice to one parent or a court order is secured.

nebraska taxpayers are not required to pay for abortions except when the abortion is •	
necessary to preserve the woman’s life or the pregnancy is the result of rape or incest.

nebraska prohibits organizations that receive public funds from using those funds to •	
provide abortion counseling or to make referrals for abortion.

Group health insurance contracts or health maintenance agreements paid for with public •	
funds may not include abortion coverage unless an abortion is necessary to preserve the 
life of a woman.

•	 nebraska mandates minimum health and safety standards for abortion clinics which, 
at any point during a calendar year, perform 10 or more abortions during one calendar 
week.  the regulations prescribe minimum health and safety standards for the building 
or facility, staffing, and medical testing of clinic employees.
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•	 only physicians licensed by the state of nebraska may perform abortions.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
pertains to both surgical and nonsurgical abortions and requires abortion providers to 
report short-term complications.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Nebraska law, the killing of an unborn child at any stage of gestation is defined as 
a form of homicide.  nebraska law also provides penalties for the vehicular homicide of 
an unborn child.

nebraska criminalizes a nonfatal assault on an unborn child.  •	

the state allows wrongful death (civil) actions when an unborn child at any stage of •	
development is killed through a third party’s negligent or criminal act.

•	 nebraska law requires “all reasonable steps, in accordance with the sound medical judg-
ment of the attending physician, shall be employed to preserve the life of a child” who is 
born alive following an attempted abortion at any stage of development.

•	 nebraska has a “Baby moses” law, prohibiting the criminal prosecution of someone who 
relinquishes a child to an on-duty hospital employee.

the state funds drug treatment programs for pregnant women and newborns.•	

BiOeTHiCS LAwS:

•	 nebraska prohibits state facilities from performing human cloning or destructive embryo 
research.

the state also bans fetal experimentation and prohibits monies from a state-supported •	
biomedical research fund from being used for research on fetal tissues obtained from 
induced abortions.

the state provides funding for ethical forms of stem cell research and prohibits the state •	
funding of human cloning or destructive embryo research.
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enD Of Life LAwS:
	

In nebraska, assisting a suicide is a felony.•	

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A person is not required to participate in an abortion.

•	 A hospital, institution, or other facility is not required to admit a woman for an abortion 
or to allow the performance of an abortion within its premises.

Participation in research Harmful to Human Life:

•	 nebraska currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
and other forms of immoral medical research.

wHAT HAPPeneD in 2009:

nebraska enacted legislation requiring an abortion provider who conducts an ultrasound •	
prior to performing an abortion display the ultrasound image of the unborn child so the 
woman may view it.  

nebraska enacted a measure that funds legislation passed in 2008 supporting ethical •	
alternatives to stem cell research.

the state also considered legislation opposing a federal “Freedom of Choice Act,” as •	
well as a bill requiring that abortion providers prescreen women considering abortion for 
potential risk factors.  

nebraska introduced a bill seeking to ensure the poor, the working poor, and the disabled •	
will be enrolled in government-sponsored healthcare plans that respect the beliefs and 
values of the enrollees, particularly as they relate to matters of abortion, abortifacients, 
contraception, sterilization, infanticide, and euthanasia.
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RECOMMENDATIONS FOR NEBRASKA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent

Informed consent 
enhancements such as 

counseling on fetal pain or 
coerced abortion prevention

Parental Involvement Amend parental notice law to 
require parental consent

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Requiring admitting privileges 
for abortion providers

Abortion Bans Sex-selective abortion ban or 
“delayed enforcement” ban

Regulation of Abortifacients

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life 

Lawsuits

Prohibitions on wrongful birth 
and wrongful life lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Continued funding of ethical 
alternatives

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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nevADA
rAnKing: 43

nevada does not adequately protect minors from the harms of abortion.  
moreover, the state provides no effective protection to patients at the end 
of life.  Specifically, Nevada does not prohibit assisted suicide by statute, 
common law, or judicial decree.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until after the physician or other 
qualified person informs her of the probable gestational age of the unborn child, de-
scribes the abortion procedure to be used and its risks, and explains the physical and 
emotional consequences of abortion.

•	 Nevada’s parental notification law has been declared unconstitutional.  The law sought to 
prohibit a physician from performing an abortion on an unemancipated minor under the 
age of 18 until notice had been given to one parent or a court order had been secured.

the state maintains a “Freedom of Choice Act.”  the Act mandates the right to abortion •	
even if Roe v. Wade is eventually overturned, specifically providing that abortions may 
be performed within 24 weeks after the commencement of a pregnancy.  Because ne-
vada voters passed a ballot initiative approving this law, the statute will remain in effect 
and cannot be amended, repealed, or otherwise changed except by a direct vote of the 
people.

nevada taxpayers are required to pay for an abortion when the procedure is necessary to •	
preserve the woman’s life or the pregnancy is the result of rape or incest, and the woman 
has signed a notarized affidavit or witness declaration attesting to the rape or incest.

•	 only physicians licensed by the state of nevada or employed by the United States and 
using accepted medical practices and procedures may perform abortions.  Chiropractic 
physicians and osteopathic medical professionals are explicitly prohibited from perform-
ing abortions.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).

Health plans providing prescription coverage must provide coverage for contraception.  •	
An exemption applies to certain insurers affiliated with religious organizations.
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LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Nevada criminal law defines the killing of an unborn child after “quickening” (discern-
ible movement in the womb) as a form of homicide.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

•	 Under nevada law, all reasonable steps must be taken to preserve the life and health 
of an infant “whenever an abortion results in the birth of an infant capable of sustained 
survival by natural or artificial supportive systems.”

The state defines substance abuse during pregnancy as “child abuse” under civil child-•	
welfare statutes.

BiOeTHiCS LAwS:

•	 nevada does not ban human cloning or destructive embryo research and does not regu-
late assisted reproductive technologies.

enD Of Life LAwS:

•	 the legal status of assisted suicide in nevada remains undetermined.  the state has not 
enacted a specific statute prohibiting assisted suicide and does not recognize common 
law crimes (including assisted suicide).  Further, there is no judicial decision stating 
whether assisted suicide is a form of homicide under nevada’s general homicide laws.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 except in a medical emergency, an employer may not require a nurse, nursing assistant, 
or other employee to participate directly in the performance of an abortion if that person 
has previously signed and provided a written statement indicating a religious, moral, or 
ethical basis for conscientiously objecting to participation in abortions.

•	 except in a medical emergency, a private hospital or licensed medical facility is not re-
quired to permit the use of its facilities for the performance of an abortion.
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Participation in research Harmful to Human Life:

•	 nevada currently provides no protection for the rights of healthcare providers who con-
scientiously object to participation in human cloning, destructive embryo research, and 
other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Nevada enacted legislation defining “unprofessional conduct” to include instances where •	
chiropractic physicians procure or aid in procuring a criminal abortion.  A separately en-
acted bill provides for licensing of osteopathic medical professionals and prohibits them 
from performing or assisting in performance of abortion.

nevada did not consider any measures relating to bioethics or healthcare rights of con-•	
science.
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RECOMMENDATIONS FOR NEVADA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 
consent law with reflection 

period

Parental Involvement Parental notice or consent

State Rights & Policies Repeal of state FOCA

Abortion Funding Limits on use of state funding 
for abortions

Abortion Provider  
Requirements

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Protection for unborn from 
conception

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide Statutory prohibition on assisted 
suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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new HAMPSHire
rAnKing: 35

new Hampshire’s failure to protect human life is abysmal.  the state pro-
vides no meaningful protection for women or the unborn—even its litigated 
parental notice law has been repealed.  Further, new Hampshire allows post-
viability abortion-on-demand and offers no protection to unborn victims of 
violence.  on the bioethics front, the state does not prohibit or regulate either 
human cloning or destructive embryo research.

ABOrTiOn:

•	 new Hampshire does not provide even rudimentary protection for women considering 
abortions.  the state does not have an informed consent law, parental involvement law, 
ultrasound requirement, abortion clinic regulations, or a prohibition on anyone other 
than a licensed physician performing an abortion.

•	 new Hampshire taxpayers are not required to pay for abortions unless the abortion is 
necessary to preserve the woman’s health or the pregnancy is the result of rape or in-
cest.

new Hampshire law allows abortions after viability, even in cases where the mother’s •	
life or health is not endangered.

•	 Prior to the FDA’s decision in 2006, new Hampshire enacted a “collaborative practice” 
bill which allowed “emergency contraception” to be sold without a physician’s prescrip-
tion.

new Hampshire law requires group or blanket health insurance policies issued or re-•	
newed by insurers, health service corporations, and health maintenance organizations 
to provide coverage for contraceptives if they otherwise provide coverage for outpatient 
services or other prescription drugs.  the law contains no exemptions for religious or 
other employers with ethical or moral objections.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 new Hampshire does not criminalize the killing of an unborn child outside the context 
of abortion.  However, it does provide that an attack on a pregnant woman which results 
in a stillbirth or miscarriage is a criminal assault.
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the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

•	 new Hampshire has a “Baby moses” law, establishing a safe haven for mothers to le-
gally leave their infants at designated places and ensuring the infants receive appropriate 
care and protection.

New Hampshire has approved stillbirth certificates.•	

BiOeTHiCS LAwS:

•	 new Hampshire does not ban human cloning or destructive embryo research.

•	 new Hampshire has enacted limited regulation of practitioners and participants in as-
sisted reproductive technologies.

enD Of Life LAwS:

•	 In new Hampshire, assisting suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 new Hampshire currently provides no protection for the rights of conscience of health-
care providers.

Participation in research Harmful to Human Life:

•	 new Hampshire currently provides no protection for the rights of healthcare providers 
who conscientiously object to participation in human cloning, destructive embryo re-
search, and other forms of immoral medical research.

wHAT HAPPeneD in 2009:

New Hampshire considered measures related to informed consent and parental notifica-•	
tion for abortion, as well as a measure prohibiting the State Department of Health and 
Human Services from entering into a contract with Planned Parenthood or any abortion 
provider.
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the state considered a measure allowing physician-assisted suicide.•	

new Hampshire did not consider any measures relating to bioethics or healthcare rights •	
of conscience.
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RECOMMENDATIONS FOR NEw hAMPShIRE
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 
consent law with reflection 

period

Parental Involvement Parental notice or consent

State Rights & Policies

Abortion Funding Additional limits on use of state 
funding for abortions

Abortion Provider  
Requirements Abortion clinic regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting Mandatory reporting on 
abortions

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive protection for 
unborn from conception

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits



692

Americans United for Life

Born-Alive Infant Protection Law requiring care for infant 
who survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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new JerSeY
rAnKing: 47

new Jersey directly supports the destruction of human life by allow-
ing and funding destructive experimentation on cloned human embryos 
and cloned human fetuses.  tragically, new Jersey permits maintaining 
a cloned human up to the threshold of live birth and then destroying him 
or her for research.  moreover, the state does not protect women from the 
negative consequences of abortion, lacking common-sense laws such as informed consent and 
parental involvement. 

ABOrTiOn:

•	 new Jersey does not have an informed consent law or an enforceable parental involve-
ment law for abortion.

the new Jersey Supreme Court has ruled the state constitution provides a broader right •	
to abortion than the U.S. Constitution.  Pursuant to this ruling, the new Jersey Supreme 
Court has struck down the state’s parental notification requirement and restrictions on 
the use of taxpayer funds to pay for abortions.

new Jersey provides court-ordered medicaid coverage for all “medically necessary” •	
abortions.

Under the State Health Benefits plan, any contracts entered into by the State Health Ben-•	
efits Commission must include coverage of abortion.

•	 New Jersey requires abortions after the first trimester be performed in licensed ambula-
tory care facilities or hospitals.

•	 only physicians licensed to practice medicine and surgery in new Jersey may perform 
abortions.

•	 Hospitals providing emergency care for sexual assault victims must provide “emergency 
contraception.”

new Jersey requires individual, group, and small-employer health insurance policies, •	
medical or hospital service agreements, health maintenance organizations, and prepaid 
prescription service organizations to provide coverage for contraceptives if they also 
provide coverage for other prescription drugs.  the provision includes an exemption so 
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narrow that it excludes the ability of most employers and insurers with moral or religious 
objections from exercising the exemption.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Current new Jersey law does not recognize an unborn child as a potential victim of ho-
micide or assault.

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

•	 new Jersey does not require infants who survive an abortion be given appropriate, po-
tentially life-saving medical care.

•	 new Jersey has a “Baby moses” law, establishing a safe haven for mothers to legally 
leave their infants at designated places and ensuring the infants receive appropriate care 
and protection.

BiOeTHiCS LAwS:

•	 new Jersey permits and funds destructive experimentation on both cloned human em-
bryos and cloned human fetuses up to the time of live birth.    

•	 State statutes contain no language that could be interpreted as discouraging the initiation 
of pregnancies using cloned embryos (i.e., cloning-to-produce-children).

State funding earmarked for stem cell research may also be available for adult stem cell •	
research.

the state regulates insurance coverage of assisted reproductive technologies.•	

enD Of Life LAwS:

•	 In new Jersey, assisting a suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A person is not required to perform or assist in the performance of an abortion.
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•	 A hospital or healthcare facility is not required to provide abortions.  the new Jersey 
Supreme Court has determined that this prohibition is unconstitutional as applied to non-
sectarian or nonprofit hospitals.

Participation in research Harmful to Human Life:

•	 new Jersey currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
and other forms of immoral medical research.

wHAT HAPPeneD in 2009:

new Jersey considered a measure requiring a woman be offered the opportunity to see •	
an ultrasound image before abortion, as well as a measure amending the constitution to 
prohibit the use of state funds for abortion.  the state also considered a measure prohibit-
ing wrongful life and wrongful birth lawsuits.

new Jersey considered an end-of-life measure requiring healthcare representatives to •	
make healthcare decisions for incapacitated patients in accordance with patient’s reli-
gious beliefs.

new Jersey did not consider any measures related to bioethics or healthcare rights of •	
conscience.
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RECOMMENDATIONS FOR NEw JERSEy
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 
consent law with reflection 

period

Parental Involvement Parental notice or consent

State Rights & Policies Amendment declaring no state 
constitutional right to abortion

Abortion Funding Limits on use of state funding 
for abortion

Abortion Provider  
Requirements

Comprehensive regulation of 
any facility performing abortions

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive unborn victims 
of violence protection

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care of infant who 
survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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new MexiCO
rAnKing: 37

new mexico lacks many common sense laws and protective regula-
tions. For example, new mexico does not adequately protect the health 
and safety of women seeking abortions because it lacks an informed 
consent law, an enforceable parental involvement law, or comprehen-
sive regulations of facilities performing abortions.  In addition, new mexico has not addressed 
potential abuses of biotechnology, including human cloning, destructive embryo research, or as-
sisted reproductive technologies.

ABOrTiOn:

•	 new mexico does not have an informed consent law for abortion.

•	 new mexico has enacted a parental notice law that is constitutionally problematic.  the 
state Attorney General has issued an opinion that the law does not provide the constitu-
tionally-required judicial bypass procedure and is unenforceable.

the new mexico Supreme Court has held that the equal rights Amendment to the state •	
constitution provides a broader right to abortion than the U.S. Constitution.  Under this 
ruling, the court has struck down restrictions on the use of taxpayer funds to pay for 
abortions.

new mexico provides court-ordered medicaid coverage for all “medically necessary” •	
abortions.

•	 new mexico maintains no regulations mandating that abortion clinics meet minimum 
health and safety standards, but only physicians licensed in new mexico may perform 
abortions.

new mexico prohibits partial-birth abortion, but only after viability.•	

•	 new mexico mandates the provision of “emergency contraception” in hospital emergen-
cy rooms.  In addition, “emergency contraception” is available directly from pharmacists 
without a prescription.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.
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Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  An exemption applies to religious employers.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Current new mexico law does not recognize an unborn child as a potential victim of 
homicide or assault.  

New Mexico defines criminal assaults on a pregnant woman that result in miscarriage, •	
stillbirth, or “damage to pregnancy” as enhanced offenses for sentencing purposes.

the state allows a wrongful death (civil) action when a viable unborn child is killed •	
through a negligent or criminal act.

•	 new mexico does not require that an infant who survives an abortion be given appropri-
ate medical care.

•	 new mexico has a “Baby moses” law, establishing a safe haven for mothers to legally 
leave their infants at designated places and ensuring the infants receive appropriate care 
and protection.

BiOeTHiCS LAwS:

•	 New Mexico bans live fetal experimentation.  A “fetus” is defined as “the product of 
conception from the time of conception until the expulsion or extraction from the open-
ing of the uterine cavity.”  thus, it is unclear whether the statute applies to cloned human 
embryos.

•	 new mexico has enacted the “Umbilical Cord Blood Banking Act,” which requires phy-
sicians and hospitals to inform new mothers of the option to donate their children’s um-
bilical cord blood for research.

•	 new mexico maintains no laws regarding assisted reproductive technologies.

enD Of Life LAwS:

•	 In new mexico, assisting a suicide is a felony.



Defending Life 2010

701

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A person associated with, employed by, or on the staff of a hospital who objects on reli-
gious or moral grounds is not required to participate in an abortion.

•	 A hospital is not required to admit a woman for the purpose of performing an abortion.

Participation in research Harmful to Human Life:

•	 new mexico currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
and other forms of immoral medical research.

wHAT HAPPeneD in 2009:

new mexico considered multiple measures that would have enacted a state “Freedom •	
of Choice Act.”  

on the other hand, the state considered a measure that would have required parental no-•	
tification before a minor could obtain an abortion.  

new mexico considered measures requesting the creation of a statewide task force to •	
assess and improve access to substance abuse treatment and prenatal care for pregnant 
women with substance abuse problems, as well as a bill providing for certificates of 
stillbirth.

new mexico considered measures allowing destructive embryo research and prohibiting •	
cloning-to-produce-children.

new mexico considered legislation allowing physician-assisted suicide.  It also consid-•	
ered a constitutional amendment providing the right to make decisions about health care 
and banning mandatory healthcare coverage.

the state also considered legislation protecting the rights of conscience of researchers.  •	
The bill provided that an employee shall not be required to conduct scientific research, 
experimentation, or study that involves the creation or use of pre-implantation embryos 
in relation to human embryonic stem cell research to the extent that such research con-
flicts with the sincerely-held religious practices or beliefs of the employee.
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RECOMMENDATIONS FOR NEw MEXICO
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 

consent 
law with reflection period

Parental Involvement Parental notice or consent

State Rights & Policies Amendment declaring no state 
constitutional right to abortion

Abortion Funding Limits on use of state funding 
for abortions

Abortion Provider  
Requirements Abortion clinic regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive unborn victims 
of violence protection

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care for infant 
who survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER
Ban on state funding of DER 

and continued funding of ethical 
alternatives

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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new YOrK
rAnKing: 41

new York lags far behind other states in enacting laws that ad-
equately protect the health and safety of a woman considering or 
seeking an abortion.  It does not have either an informed consent or 
parental involvement law, nor does it provide effective limits on the 
public funding of abortion. 

ABOrTiOn:

•	 new York does not have an informed consent law for abortion and does not protect the 
right of parents to be involved in the abortion decisions of their minor daughters.

In •	 Hope v. Perales, the due process provision of the new York Constitution was inter-
preted as protecting a woman’s right to abortion.

new York taxpayers are required to fund “medically necessary” abortions for women •	
receiving public assistance.

•	 New York’s requirement that abortions after the first trimester be performed in hospitals 
is, under current federal precedent, unenforceable.  However, the state limits the perfor-
mance of abortions to licensed physicians.

•	 Hospitals providing emergency care for sexual assault victims must provide “emergency 
contraception.”

new York provides funding to pregnancy care centers and other abortion alternatives.•	

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

Health plans that provide prescription coverage must provide coverage for contraception.  •	
the provision includes an exemption so narrow that it excludes the ability of most em-
ployers and insurers with moral or religious objections from exercising the exemption.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under new York law, the killing of an unborn child after the 24th week of pregnancy is 

n
ew

 y
o

r
k



706

Americans United for Life

defined as a homicide.  

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

new York law states the “opportunity to obtain medical treatment of an infant premature-•	
ly born alive in the course of an abortion shall be the same as the rights of an infant born 
spontaneously.”  Thus, the state has created a specific affirmative duty of physicians to 
provide medical care and treatment to born-alive infants at any stage of development.

•	 new York has a “Baby moses” law, establishing a safe haven for mothers to legally leave 
their infants at designated places and ensuring the infants receive appropriate care and 
protection.

the state funds drug treatment programs for pregnant women and newborns.•	

BiOeTHiCS LAwS:

new York maintains no laws related to human cloning.•	

new York maintains an institute to disburse state monies for destructive embryo re-•	
search.

However, the state does facilitate the donation of umbilical cord blood for stem cell col-•	
lection, preservation, and storage for public or private use.

•	 new York regulates commercial surrogacy, screening of semen donors, gamete donation, 
and insurance coverage for infertility.  

enD Of Life LAwS:

•	 new York expressly prohibits assisted suicide.  Under a criminal statute, assisted suicide 
is defined as a form of manslaughter.  This prohibition has been upheld by the U.S. Su-
preme Court.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A person who objects in writing and on the basis of religious beliefs or conscience is not 
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required to perform or assist in an abortion.

•	 Staff members of the State Department of Social Services may refuse to provide family 
planning services if in conflict with their cultural values, conscience, or religious convic-
tions.

Participation in research Harmful to Human Life:

•	 new York currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
and other forms of immoral medical research.

wHAT HAPPeneD in 2009:

new York enacted legislation making technical corrections to provisions designating •	
surrogate decision-making committees as guardians of mentally-retarded persons for the 
purposes of healthcare decisions.

new York considered measures requiring informed consent before abortion; requiring •	
women receive information about fetal pain; and requiring parental involvement.  the 
state also considered a range of measures relating to the unborn and newly born, from 
unborn victims of violence measures, to the availability of stillbirth certificates, to ex-
pansion of the state’s “Baby moses” law.

Conversely, the state considered measures mandating insurance coverage for abortion; •	
requiring residents receive medical training in contraception and abortion, without ex-
ception; and imposing burdensome regulations on pregnancy care centers.  notably, it 
also debated a state “Freedom of Choice Act.”  

new York considered measures promoting the accessibility of “emergency contracep-•	
tion,” mandating insurance coverage of contraception, allowing nurses and pharmacists 
to dispense “emergency contraception,” and promoting “emergency contraception” on 
new York college campuses.

on the bioethics front, the state considered legislation promoting destructive embryo •	
research, banning cloning for all purposes, and regulating assisted reproductive tech-
nologies.

the state considered measures promoting proper palliative care and pain management •	
and education.  
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new York considered amending its existing healthcare rights of conscience laws to pro-•	
hibit discrimination based on objections to certain end-of-life care, life-sustaining treat-
ment, or contraception.  Conversely, the state considered legislation requiring pharma-
cists and pharmacies to fill prescriptions without regard to religious or moral beliefs.

In •	 Tummino v. Torti, the eastern District of new York ruled that Plan B (“emergency 
contraception”) should be made available to 17-year-olds and directed the FDA to recon-
sider its policies regarding minors’ access.  the obama Administration did not appeal 
and the FDA plans to comply.
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RECOMMENDATIONS FOR NEw yORK
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 
consent law with reflection 

period

Parental Involvement Parental notice or consent

State Rights & Policies

Amendment declaring no state 
constitutional right to abortion; 

continue to defend against state 
FOCA

Abortion Funding Limits on use of state funding 
for abortions

Abortion Provider  
Requirements Abortion clinic regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive unborn victims 
of violence protection

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits
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Permit Wrongful Death 
Lawsuits

Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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nOrTH CArOLinA
rAnKing: 27

North Carolina lacks many common sense and life-affirming 
laws.  For example, north Carolina does not require informed 
consent for abortion and does not protect unborn victims of 
violence.  Moreover, despite the significant threats of abuse 
inherent in some biotechnologies, north Carolina does not 
regulate destructive embryo research, human cloning, or assisted reproductive technologies.  Fi-
nally, north Carolina is one of a small number of states that does not expressly prohibit assisted 
suicide.

ABOrTiOn:

A physician may not perform an abortion on an unemancipated minor under the age of •	
18 without the written consent of one parent or a grandparent with whom the minor has 
lived for at least six months.  A court order may be issued foregoing the consent require-
ment if the judge finds the minor “is mature and well informed enough to make her own 
decision, that parental consent is not in her best interest, or that she is the victim of rape 
or felonious incest.”

north Carolina prohibits public funding of abortion unless the pregnancy is the result of •	
rape or incest or the woman’s life is at risk.

north Carolina has enacted comprehensive regulations establishing minimum health and •	
safety standards for abortion clinics.  Among the areas regulated are clinic administra-
tion, staffing, patient medical evaluations, and post-operative care.

only physicians licensed to practice medicine in north Carolina may perform abor-•	
tions.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

Health insurance plans that provide prescription coverage must also provide coverage •	
for contraception.  the provision includes an exemption so narrow that it excludes the 
ability of most employers and insurers with moral or religious objections from exercis-
ing the exemption.
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LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

Current north Carolina law does not recognize an unborn child as a potential victim of •	
homicide or assault.

North Carolina defines criminal assaults on a pregnant woman that result in miscarriage, •	
stillbirth, or “damage to pregnancy” as an enhanced offense for sentencing purposes.

the state allows for wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

north Carolina does not require that infants who survive an abortion be given appropri-•	
ate medical care.

north Carolina has a “Baby moses” law, establishing a safe haven for mothers to legally •	
leave their infants at designated places and ensuring the infants receive appropriate care 
and protection.

the state funds drug treatment programs for pregnant women and newborns.•	

BiOeTHiCS LAwS:

north Carolina maintains no laws regarding human cloning, destructive embryo research, •	
or assisted reproductive technologies.

north Carolina requires the State Department of Health and Human Services to make •	
publicly available publications on umbilical cord stem cells and umbilical cord blood 
banking.  the Department also encourages healthcare professionals to provide the pub-
lications to their pregnant patients.

enD Of Life LAwS:

north Carolina’s treatment of assisted suicide is unclear.  While the state has statutorily •	
adopted the common law of crimes, it has also abolished the common law crime of sui-
cide.  Assisted suicide may still be a common law crime.
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HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

A licensed physician or nurse who objects on religious, moral, or ethical grounds is not •	
required to participate in abortions.

A hospital or other healthcare institution is not required to provide abortions.•	

the state provides some protection for the civil rights of pharmacists and pharmacies.•	

Participation in research Harmful to Human Life:

•	 north Carolina currently provides no protection for the rights of healthcare providers 
who conscientiously object to participation in human cloning, destructive embryo re-
search, or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

north Carolina enacted a law requiring the State Department of Health and Human Ser-•	
vices to make publicly available publications on umbilical cord stem cells and umbilical 
cord blood banking.  

North Carolina considered measures requiring informed consent with a 24 hour reflec-•	
tion period, requiring notarized parental consent, requiring abortion providers to perform 
ultrasounds, prohibiting coverage of abortion under the state health plan, and authorizing 
“Choose Life” license plates.  

The state also considered a measure defining a child born alive as a result of abortion as •	
a “person,” as well as a number of measures protecting unborn victims of violence.

north Carolina considered a measure providing protection to persons who conscien-•	
tiously object to the provision of drugs or devices that result in abortion. 
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RECOMMENDATIONS FOR NORTh CAROLINA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 
consent law with reflection 

period

Parental Involvement
Parental consent enhancements 

like notarized consent or 
identification requirements

State Rights & Policies

Abortion Funding Ban on use of state funding for 
abortion counseling or referrals

Ban on use of state facilities for 
abortion

Abortion Provider  
Requirements

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive unborn victims 
of violence protection

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide Statutory prohibition on assisted 
suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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nOrTH DAKOTA
rAnKing: 7

north Dakota has taken the lead in two important and emerg-
ing areas: public funding for abortion alternatives and meaning-
ful regulation of biotechnologies.  north Dakota has allocated 
hundreds of thousands of dollars in state funds to organizations 
promoting alternatives to abortion.  It is also one of only a hand-
ful of states that bans both human cloning and destructive embryo research.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until at least 24 hours after the 
woman has been informed of the medical risks associated with abortion; the medical 
risks of carrying the pregnancy to term; the probable gestational age of the unborn child; 
state assistance benefits; the father’s legal obligations; the availability of state-prepared 
information on the development of the unborn child; and a list of agencies that offer al-
ternatives to abortion. Women must be also be informed that "the abortion will terminate 
the life of a whole, separate, unique, living human being.”

Abortion providers must offer a woman the opportunity to view an ultrasound image of •	
her unborn child.

north Dakota prohibits anyone from coercing a woman into abortion.  Further, notice •	
must be posted at all abortion facilities stating that no one can force a woman to have an 
abortion.

•	 A physician may not perform an abortion on an unmarried minor under the age of 18 
without the written consent of one parent or a court order.

north Dakota prohibits organizations receiving state funds from using those funds to •	
provide abortion counseling or to make referrals for abortion.

An abortion may not be performed in hospitals owned or operated by the state, unless the •	
abortion is necessary to preserve the life of the woman.

State health insurance contracts, policies, and plans must exclude coverage for abortion •	
unless the abortion is necessary to preserve the woman’s life.  Private insurance compa-
nies are also prohibited from covering abortion except in cases of life endangerment.
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•	 only physicians licensed by north Dakota to practice medicine or osteopathy or em-
ployed by the United States may perform abortions.

north Dakota has enacted a measure banning abortion should •	 Roe v. Wade be over-
turned.

north Dakota prohibits partial-birth abortion.•	

north Dakota funds organizations that promote abortion alternatives.•	

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

the state requires that health maintenance organizations cover prescription contracep-•	
tion or family planning services.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under north Dakota criminal law, the killing of an unborn child at any stage of gestation 
is defined as homicide.

•	 North Dakota defines a nonfatal assault on an unborn child as a criminal offense.

•	 The state has created a specific affirmative duty of physicians to provide medical care 
and treatment to born-alive infants only after viability.

north Dakota requires healthcare professionals to report suspected prenatal drug expo-•	
sure.  In addition, healthcare professionals must test newborns for prenatal drug expo-
sure when there is adequate suspicion of prenatal use by the mother.

BiOeTHiCS LAwS:

•	 north Dakota bans both cloning-to-produce-children and cloning-for-biomedical-re-
search.

north Dakota bans fetal experimentation.•	

•	 north Dakota has enacted a measure relating to the inheritance rights of children created 
through assisted reproductive technologies.
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enD Of Life LAwS:

•	 In north Dakota, assisting a suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A hospital, physician, nurse, hospital employee, or any other person is not under a legal 
duty or contractual obligation to participate in abortions.

Participation in research Harmful to Human Life:

•	 north Dakota currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
and other forms of immoral medical research.

wHAT HAPPeneD in 2009:

north Dakota enacted a measure requiring that an abortion provider offer a woman the •	
opportunity to view an ultrasound image of her unborn child.

the state also enacted a measure aimed at preventing coerced abortions, requiring that •	
notice be posted at all abortion facilities stating that no one can force a woman to have 
an abortion.  

the state amended its informed consent requirements to include a statement that an •	
“abortion will terminate the life of a whole, separate, unique, living human being.”  

north Dakota also enacted legislation providing direct funding to abortion alternatives.•	

north Dakota enacted a measure related to inheritance rights of children created through •	
assisted reproductive technologies.

the state also enacted a measure creating a registry for advance directives for health-•	
care.

north Dakota did not consider any measures related to healthcare rights of conscience.•	
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RECOMMENDATIONS FOR NORTh DAKOTA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Counseling on fetal pain

Parental Involvement
Parental consent enhancements 

like notarized consent or 
identification requirements

State Rights & Policies Resolution opposing federal 
FOCA

Abortion Funding

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits



722

Americans United for Life

Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning

DER

State Funding of DER Funding of ethical alternatives

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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OHiO
rAnKing: 17

ohio maintains fairly comprehensive protections for women and the 
unborn, including a regulation requiring abortion providers to abide by 
the FDA-approved protocol when administering the dangerous abor-
tion drug, rU-486.  However, the state has fallen behind in regulat-
ing biotechnologies, failing to ban or even regulate destructive embryo 
research or human cloning.  ohio also fails to protect healthcare providers who conscientiously 
object to participating in such immoral research.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until at least 24 hours after the 
physician informs her of the nature of the proposed abortion procedure and its risks; the 
probable gestational age of the unborn child; and the medical risks of carrying the preg-
nancy to term.  the physician must also provide state-prepared materials describing the 
development of the unborn child; public and private agencies providing assistance; state 
medical assistance benefits; and the father’s legal obligations.

ohio requires abortion providers to offer a woman the opportunity to view an ultrasound •	
and to obtain a copy of the image when an ultrasound is performed as part of the prepara-
tion for an abortion.

Abortion facilities must post signs informing women that no one can force them to have •	
abortions.  the law also increases the penalty for domestic violence if the offender knew 
the woman was pregnant, and permits recovery of compensatory and exemplary dam-
ages when mandatory reporters fail to report suspected abuse.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 until receiving the consent of one parent or guardian.

ohio prohibits public funds from being used for abortions unless the procedure is neces-•	
sary to preserve the life of the woman or the pregnancy is the result of rape or incest.

ohio prohibits insurance coverage of abortion for government employees, the use of •	
public funds for abortion counseling, and the use of public facilities to perform abor-
tions.

State employee health insurance may not provide coverage for abortion unless the abor-•	
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tion is necessary to preserve the woman’s life, the pregnancy is the result of rape or 
incest, or an additional premium is paid for an optional rider.

•	 ohio licenses and regulates abortion clinics as a subset of ambulatory surgical centers.  
All abortion providers must maintain admitting privileges.

ohio limits the performance of abortions to licensed physicians.•	

ohio prohibits partial-birth abortion throughout pregnancy under a law which has been •	
litigated and upheld in federal court.

•	 In 2004, ohio enacted a law regulating the provision of rU-486 and creating criminal 
penalties for providing the drug without following FDA-approved guidelines.  the law 
also requires abortion providers to inform the state medical board whenever rU-486 
leads to “serious complications.”  In July 2009, the Sixth Circuit Court of Appeals va-
cated a lower court injunction against the law, allowing the law to be enforced.

ohio permits motorists to pay a $30 fee for “Choose Life” specialty license plates, with •	
$20 from the proceeds of each plate designated for non-profit groups that encourage 
adoption.  In 2007, the state also allocated $150,000 over two years to a “Choose Life” 
fund.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

the state requires health maintenance organizations to cover prescription contraception •	
and family planning services.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under ohio criminal law, the killing of an unborn child at any stage of gestation is homi-
cide.

•	 Ohio defines a nonfatal assault on an unborn child as a crime.

ohio allows wrongful death (civil) actions when a viable unborn child is killed through •	
negligent or criminal act.

•	 ohio has a “Baby moses” law, establishing a safe haven for mothers to legally leave their 
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infants at designated places and ensuring the infants receive appropriate care and protec-
tion.

the state funds drug treatment programs for pregnant women and newborns.•	

Under the “Grieving Parents Act,” the state requires a fetal death certificate and burial •	
for the death of an unborn child.

BiOeTHiCS LAwS:

•	 ohio maintains no laws regarding human cloning or destructive embryo research, but 
bans fetal experimentation.

ohio maintains minimal guidance relating to assisted reproductive technologies (Art) •	
and regulates insurance coverage of Art services.

enD Of Life LAwS:

•	 ohio has declared that assisted suicide is against public policy.  However, current ohio 
law does not specifically criminalize assisted suicide.  Under existing Ohio laws, an 
injunction may be issued to prevent a healthcare professional from participating in a 
suicide, and assisting a suicide is grounds for professional discipline.  

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 no person is required to participate in medical procedures that result in abortion.

•	 A hospital is not required to permit its facilities to be used for abortions.

Participation in research Harmful to Human Life:

•	 ohio currently provides no protection for the rights of healthcare providers who consci-
entiously object to participation in human cloning, destructive embryo research, or other 
forms of immoral medical research.

wHAT HAPPeneD in 2009:

ohio enacted legislation requiring abortion facilities to post signs informing women that •	
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no one can force them to have abortions.  the measure also increases the penalty for 
domestic violence if the offender knew the woman was pregnant, and permits recovery 
of compensatory and exemplary damages when mandatory reporters fail to report sus-
pected abuse.

the state also considered measures opposing a federal “Freedom of Choice Act,” as well •	
as legislation related to parental consent.

ohio considered legislation supporting umbilical cord blood banking and donation.•	

the state did not consider any measures related to healthcare rights of conscience.•	

the ohio Supreme Court ruled that its 2004 rU-486 law requires abortion providers to •	
dispense the drug according to the drug label and that it can only be dispensed to women 
through 49 days gestation.  With that clarification in hand, the Sixth Circuit Court of Ap-
peals vacated a broad injunction entered by a lower court in a federal challenge to the 
law, allowing the law to finally be enforced.
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RECOMMENDATIONS FOR OhIO
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Fetal pain counseling

Parental Involvement
Enhancements such as 

notarized consent or 
identification requirements

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Abortion Bans Sex-selective ban or “delayed 
enforcement” law

Regulation of Abortifacients

PCCs Support Continued funding of PCCs

Abortion Reporting Mandatory reporting of abortion 
complications

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide Statutory prohibition on assisted 
suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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OKLAHOMA
rAnKing: 2

In recent years, oklahoma has made great strides in protect-
ing both women and the unborn.  Among several life-affirm-
ing measures passed in 2009, both houses of the oklahoma 
legislature enacted an AUL-drafted resolution declaring 
their opposition to the federal “Freedom of Choice Act.”

ABOrTiOn:

oklahoma requires that, 24 hours before an abortion, a woman receive counseling on •	
the medical risks of abortion and pregnancy, the name of the physician performing the 
abortion, and the gestational age of the unborn child.  the woman must also receive 
information on anatomical and physiological characteristics of unborn children at differ-
ent stages of development and her right to receive state-prepared materials on potential 
government benefits, child support, and a list of support agencies and their services. 

oklahoma has supplemented its informed consent requirements, mandating that women •	
seeking abortions at 20 weeks gestation or later receive information about fetal pain and 
requiring that women be given the opportunity to review an ultrasound prior to undergo-
ing abortions.

•	 A physician may not perform an abortion on an unemancipated minor without the con-
sent of a parent or guardian.  A parent or guardian must sign a consent form and provide 
photo identification, and the abortion provider must also sign a document attesting to 
the quality of the identification provided.  In a medical emergency, an abortion provider 
must notify a parent or guardian of the minor’s abortion no less than 24 hours after the 
procedure, unless the minor obtains a judicial waiver.

Oklahoma has amended its definition of “abortion” to include the use of abortifacients •	
(such as RU-486).  It has also amended the definition of “medical emergency” as applied 
to all of its abortion laws, narrowing the exception to exclude “mental health” and apply-
ing it only to cases where a physical condition could cause major impairment of a bodily 
function or death.  

•	 oklahoma taxpayers are not required to fund abortions except when the abortion is nec-
essary to preserve the woman’s life or the pregnancy is the result of rape or incest that 
has been reported to the police or a counselor.
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oklahoma prohibits taxpayer funding of any entity associated with another entity that •	
 provides, counsels, or refers for abortion and prohibits health insurance coverage for 

elective abortions.  the state also restricts the use of state facilities for the performance 
of abortion.

oklahoma law mandates that abortion clinics meet minimal health and safety standards.  •	
the regulations prescribe minimum standards for the building or facility, clinic adminis-
tration, and patient medical evaluations.  An additional requirement that abortions after 
the first trimester be performed in a hospital has been ruled unconstitutional.

•	 only physicians licensed to practice medicine in oklahoma may perform abortions.

oklahoma possesses an enforceable abortion prohibition should the U.S. Constitution be •	
amended or certain U.S. Supreme Court decisions be reversed or modified.

oklahoma prohibits partial-birth abortions and sex-selective abortions.•	

oklahoma has directed the State Department of Health to “facilitate funding to nongov-•	
ernmental entities that provide alternatives to abortion services.”  the State has allocated 
direct taxpayer funding to abortion alternatives.

The state also offers “Choose Life” license plates, the proceeds of which benefit preg-•	
nancy care centers and/or other organizations providing abortion alternatives.

Abortion providers must report specific and detailed information, including information •	
on the number of women receiving state abortion counseling materials and the number 
of abortions exempted from the counseling requirement because of a “medical emer-
gency.”  In addition, abortion providers must report specific and detailed information 
regarding minors’ abortions, including whether physicians received the mandatory pa-
rental consent, whether minors sought judicial bypass, and whether or not such bypass 
was granted.  the measure applies to both surgical and nonsurgical abortions, but it is 
not required that any of this information be reported to the Centers for Disease Control 
and Prevention (CDC).

the state requires health maintenance organizations to cover prescription contraception •	
or family planning services.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 oklahoma criminalizes the unlawful killing of an unborn child from “the moment of 
conception.”
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• oklahoma also criminalizes a nonfatal assault on an unborn child.

The state’s newly-enacted “Pregnant Woman’s Protection Act” provides an affirma-•	
tive defense to women who use force to protect their unborn children from criminal 
assaults.

oklahoma allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

Under oklahoma law, “the rights to medical treatment of an infant prematurely born •	
alive in the course of an abortion shall be the same as the rights of an infant of similar 
medical status prematurely born.”  Thus, the state has created a specific affirmative duty 
of physicians to provide medical care and treatment to born-alive infants at any stage of 
development.

•	 oklahoma has a “Baby moses” law, establishing a safe haven for mothers to legally 
leave their infants at designated places and ensuring the infants receive appropriate care 
and protection.

oklahoma requires healthcare professionals to report suspected prenatal drug exposure.•	

BiOeTHiCS LAwS:

oklahoma bans destructive embryo research and human cloning for all purposes.  the •	
state also bans fetal experimentation.

oklahoma has created an Advisory Council on Cord Blood/Stem Cell Donations and has •	
allocated funding for a state trust fund to ethical forms of stem cell research.

•	 oklahoma regulates the donation and transfer of human embryos used in assisted repro-
ductive technologies and establishes that donors of embryos relinquish all parental rights 
with respect to the donation of any resulting children.

enD Of Life LAwS:

•	 In oklahoma, assisting a suicide is a felony.
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HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 no person is required to participate in medical procedures that result in or are in prepara-
tion for an abortion except when necessary to preserve a woman’s life.

•	 A private hospital is not required to permit abortions within its facilities.

Participation in research Harmful to Human Life:

•	 oklahoma currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
and other forms of immoral medical research.  A 2008 law providing such protection is 
currently in litigation.

wHAT HAPPeneD in 2009:

In a very busy legislative session, oklahoma enacted legislation declaring the legisla-•	
ture’s opposition to a federal “Freedom of Choice Act.”

the state enacted the AUL-drafted “Pregnant Woman’s Protection Act,” which provides •	
an affirmative defense to women who use force to protect their unborn children from 
criminal assaults.

oklahoma enacted a measure prohibiting sex-selective abortions.  the measure also re-•	
quires abortion providers to report certain information about women’s and minors’ abor-
tions for statistical purposes.  this measure is in litigation.

the state enacted legislation that funds abortion alternatives.•	

on the bioethics front, oklahoma enacted legislation banning destructive embryo re-•	
search and cloning for all purposes.  the state also considered measures funding ethical 
alternatives, regulating assisted reproductive technologies, and regulating embryo dona-
tion and adoption.

oklahoma enacted a measure creating a registry for advance directives for healthcare.  •	
the state also considered a measure making it unlawful to practice interventional pain 
management without licensing.
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the state considered a draconian measure requiring that prescriptions for contraceptives •	
be filled “without delay,” as well as legislation requiring insurance coverage of contra-
ceptives.

In August 2009, a state court judge invalidated a 2008 omnibus provision requiring a •	
woman to undergo an ultrasound prior to abortion; regulating the provision of rU-486; 
requiring abortion clinic personnel have a private session with minors to ensure deci-
sions are not the result of coercion; prohibiting coerced abortions; and allowing indi-
vidual healthcare providers and individual medical facilities to decline to participate in 
abortions, destructive biotechnologies, and assisted suicide based on moral or religious 
beliefs.  However, the state officials intend to appeal the ruling to the Oklahoma Supreme 
Court.
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RECOMMENDATIONS FOR OKLAhOMA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent

Parental Involvement Coerced abortion prevention

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Abortion Bans

Regulation of Abortifacients

PCCs Support Continued funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits

Remove viability requirement 
from wrongful death actions
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Continued funding of ethical 
alternatives

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection



Defending Life 2010

737

OregOn
rAnKing: 42

oregon has a dismal record of failing to protect women, the un-
born, the sick, and the dying.  For example, oregon does not man-
date informed consent or parental involvement for abortion, does 
not recognize an unborn child as a potential victim of homicide or 
assault, and does not limit destructive embryo research or human 
cloning.  most disturbing is oregon’s law permitting physician-
assisted suicide.

ABOrTiOn:

•	 oregon does not provide even rudimentary protection for women considering abortions.  
the state does not have an informed consent law, a parental involvement law for minors 
seeking abortions, abortion clinic regulations, ultrasound requirements, or a prohibition 
on anyone other than a licensed physician performing an abortion.

•	 oregon taxpayers fund “medically necessary” abortions for women eligible for state 
medical assistance for general care.

•	 oregon has established the “Sexual Assault Victims’ emergency medical response 
Fund,” which pays for medical assessments and the provision of “emergency contra-
ception” to victims of sexual assault—including the provision of and prescription for 
“emergency contraception” to minors.

Hospitals must provide sexual assault victims with information about and access to •	
“emergency contraception.”

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

Health plans that provide prescription coverage must also cover prescription contracep-•	
tives.  religious employers may refuse coverage if their primary purpose is the inculca-
tion of religious values, primarily employ and serve people with the same values, and are 
nonprofit entities under federal law.
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LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Current oregon law does not recognize an unborn child as a potential victim of homicide 
or assault.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

•	 oregon does not require that an infant who survives an abortion be given appropriate, 
potentially life-saving medical care.

•	 oregon has a “Baby moses” law, establishing a safe haven for mothers to legally leave 
their infants at designated places and ensuring the infants receive appropriate care and 
protection.

the state funds drug treatment programs for pregnant women and newborns.•	

BiOeTHiCS LAwS:

•	 oregon maintains no laws regarding human cloning or destructive embryo research.

•	 Oregon mandates that only physicians perform artificial insemination procedures.

enD Of Life LAwS:

•	 Oregon permits physician-assisted suicide under statutorily-specified circumstances.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A physician is not required to participate in or give advice about abortion if he or she 
discloses this election to the patient.

•	 A hospital employee or medical staff member is not required to participate in abortions 
if he or she has notified the hospital of this election.

•	 A private hospital is not required to admit a woman for an abortion.

•	 Department of Human Services employees who object in writing may refuse to offer 
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family planning and birth control services.

Participation in research Harmful to Human Life:

•	 oregon currently provides no protection for the rights of healthcare providers who con-
scientiously object to participation in human cloning, destructive embryo research, or 
other forms of immoral medical research.

wHAT HAPPeneD in 2009:

oregon amended its laws for advance directives, giving the healthcare representative the •	
authority to approve short-term hospitalization for dementia patients.

oregon considered legislation expanding its homicide laws to include the killing of  an •	
unborn child.

oregon considered legislation promoting and funding destructive embryo research.  the •	
state also considered legislation that discouraged cloning-to-produce-children, as well as 
a measure requiring health coverage for treatment of infertility.

the state did not consider any legislation related to healthcare rights of conscience.•	
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RECOMMENDATIONS FOR OREGON
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Comprehensive informed 
consent with reflection period

Parental Involvement Parental notice or consent

State Rights & Policies

Abortion Funding Limits on state funding of 
abortion

Abortion Provider  
Requirements Abortion clinic regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive unborn victims 
of violence protection

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits



742

Americans United for Life

Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide Repeal of law permitting 
assisted suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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PennSYLvAniA
rAnKing: 3

Pennsylvania’s efforts to protect women from the negative conse-
quences of abortion have been ground-breaking, as memorialized in 
the landmark case Planned Parenthood v. Casey.  Pennsylvania has 
led the way for other states by enacting such measures as informed 
consent, parental consent, and state funding of abortion alternatives.  However, there has been 
little effort to regulate human cloning.

ABOrTiOn:

•	 In the landmark case, Planned Parenthood v. Casey, Pennsylvania’s informed consent 
requirements, mandated 24-hour reflection period prior to an abortion, and parental con-
sent requirement for a minor seeking an abortion were upheld as constitutional by the 
U.S. Supreme Court.

the state requires abortion providers to state in their printed materials that it is illegal for •	
someone to coerce a woman into having an abortion.

Pennsylvania does not provide public funding or public facilities for an abortion unless •	
the abortion is necessary to preserve the woman’s life or the pregnancy is the result of 
rape or incest.

Health plans funded by the state may not include coverage for abortions unless an abor-•	
tion is necessary to preserve a woman’s life, the pregnancy is the result of rape or incest 
reported by the woman to a law enforcement agency, or there is a fetal abnormality.

Pennsylvania prohibits organizations that receive state funds from using those funds to •	
provide abortion counseling or to make referrals for abortion.  the state also restricts the 
use of some or all state facilities for the performance of abortion.

•	 Pennsylvania mandates minimum health and safety standards for abortion clinics.  the 
regulations prescribe minimum requirements for the building or facility, staffing, clinic 
administration, patient medical evaluations, and post-operative care.  these standards 
require a patient safety plan and the reporting of “serious” incidents (as defined in the 
enabling legislation).  Abortion providers must also maintain hospital admitting privi-
leges.

•	 only physicians or doctors of osteopathy licensed to practice medicine in Pennsylvania 
may perform abortions.
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Pennsylvania has allocated millions of dollars to abortion alternative programs.  entities •	
receiving the funds cannot perform abortions or provide abortion counseling.

Pennsylvania offers “Choose Life” license plates, the proceeds of which are used to fund •	
adoption and abortion alternatives services.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Pennsylvania criminal law, the killing of an unborn child at any stage of gestation 
is defined as homicide.

•	 Pennsylvania defines a nonfatal assault on an unborn child as a criminal offense.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

The state has created a specific affirmative duty for physicians to provide medical care •	
and treatment to born-alive infants at any stage of development.  

Pennsylvania funds drug treatment programs for pregnant women and newborns.•	

Pennsylvania law provides for “fetal death registrations.”•	

BiOeTHiCS LAwS:

•	 Pennsylvania prohibits harmful experimentation on any “unborn child,” which is de-
fined as “an individual organism of the species homo sapiens from fertilization until live 
birth.”  the law may be interpreted to also prohibit harmful experimentation on cloned 
human embryos.

•	 Pennsylvania maintains fairly comprehensive regulations for assisted reproductive tech-
nologies (Art), including who may practice and participate in the services, record keep-
ing, and standards for maintenance of clinical facilities involved in Art.  It also requires 
quarterly reports of Art data, including number of eggs fertilized, destroyed, or dis-
carded and the number of women implanted.
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enD Of Life LAwS:

•	 In Pennsylvania, assisting a suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 If an objection is made in writing and is based on religious, moral, or professional 
grounds, a physician, nurse, staff member, or other employee of a hospital or healthcare 
facility is not required to participate in abortions and cannot be held liable for refusing to 
participate.  medical and nursing students are also protected.

•	 except for facilities that perform abortions exclusively, each facility that performs abor-
tions must prominently post a notice of the right not to participate in abortions.

•	 A private hospital or other healthcare facility is not required to perform abortions and 
may not be held liable for this refusal.

•	 Pennsylvania also protects healthcare providers who object to providing abortifacients.

Participation in research Harmful to Human Life:

•	 Pennsylvania currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Pennsylvania enacted legislation funding abortion alternatives and providing for still-•	
birth certificates.

Pennsylvania considered legislation requiring healthcare providers to report treatment •	
of a minor who is pregnant or has a sexually transmitted disease to preserve evidence 
against sexual offenders.  the state also considered legislation requiring parental in-
volvement for minors seeking contraception and measures protecting unborn victims of 
violence.

Conversely, the state considered legislation requiring hospitals and healthcare facilities •	
provide information about and access to “emergency contraception,” as well as measures 

pe
n

n
sy

Lv
A

n
iA



746

Americans United for Life

requiring insurance coverage of abortion.

Pennsylvania considered legislation allowing physician-assisted suicide, but it also con-•	
sidered measures aimed at improving the quality of care for patients suffering pain.

Pennsylvania did not consider any measures related to bioethics or healthcare rights of •	
conscience.
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RECOMMENDATIONS FOR PENNSyLVANIA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent

Enhancements such as 
ultrasound requirement, 

counseling on fetal pain, and/or 
coerced abortion prevention

Parental Involvement
Enhancements such as 

notarized consent or 
identification requirements

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Continued funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits
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Permit Wrongful Death 
Lawsuits

Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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rHODe iSLAnD
rAnKing: 28

While rhode Island maintains some basic protection for women and 
minors, in 2009, the state considered legislation that would have en-
dangered that protection.  For example, the state considered a state 
“Freedom of Choice Act,” which would have invalidated all existing 
abortion-related laws, and a measure that would have allowed a physi-
cian or psychiatrist to unilaterally conclude a minor should not be required to obtain parental 
consent before abortion, thus thwarting current state law.  

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until the physician or the physi-
cian’s agent has informed her of the probable gestational age of her unborn child and the 
nature and risks of the proposed abortion procedure.  the woman must also sign a state-
ment indicating she was informed that, if she decides to carry her child to term, she may 
“be able to place the child with either a relative, or with another family through foster 
care or adoption.”

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 without the consent of one parent or a court order.

rhode Island taxpayers are not required to fund abortions except when necessary to pre-•	
serve the woman’s life or the pregnancy is the result of rape or incest.

the state health insurance plan provides abortion coverage when a woman’s life or health •	
is endangered or in cases of rape, incest, or fetal abnormality.

•	 rhode Island has a complex system of abortion clinic regulations under which different 
standards apply at different stages of pregnancy, and different facilities may be used to 
perform abortions at different stages of gestation.

rhode Island possesses an enforceable abortion prohibition should the U.S. Constitution •	
be amended or certain U.S. Supreme Court decisions be reversed or modified.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.
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Health insurance plans which provide prescription coverage are also required to provide •	
coverage for contraception.  the provision includes an exemption so narrow that it ex-
cludes the ability of most employers and insurers with moral or religious objections from 
exercising the exemption.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under rhode Island law, the killing of an unborn child after “quickening” (discernible 
movement in the womb) is homicide.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

Any physician, nurse, or other licensed medical person who knowingly and intention-•	
ally fails to provide reasonable medical care and treatment to an infant born alive in the 
course of an abortion, and as a result the infant dies, shall be guilty of the crime of man-
slaughter.  Thus, the state has created a specific affirmative duty to provide medical care 
and treatment to born-alive infants at any stage of development.

The state defines substance abuse during pregnancy as “child abuse” under civil child-•	
welfare statutes.  rhode Island also requires healthcare professionals to report suspected 
prenatal drug exposure.

rhode Island maintains a measure allowing a woman who loses a child after 20 weeks •	
gestation to obtain a certificate of birth resulting in still birth.  The certificate is also filed 
with the state registrar.

BiOeTHiCS LAwS:

•	 rhode Island bans cloning-to-produce-children, thus making it a clone-and-kill state.

rhode Island bans harmful experimentation on a human fetus “whether before or after •	
expulsion from its mother’s womb.”  “Fetus” is defined to include an embryo. 

the state regulates insurance coverage of assisted reproductive technologies.•	

enD Of Life LAwS:

•	 Under rhode Island law, assisting a suicide is a felony.
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HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortion:

•	 A physician or other person associated with, employed by, or on the staff of a healthcare 
facility who objects in writing and on religious and/or moral grounds is not required to 
participate in abortions.

Participation in research Harmful to Human Life:

•	 rhode Island provides no protection for the rights of healthcare providers who conscien-
tiously object to participation in human cloning, destructive embryo research, and other 
forms of immoral medical research.

wHAT HAPPeneD in 2009:

rhode Island considered legislation requiring informed consent before abortion; prohib-•	
iting coercion; requiring an ultrasound before abortion; and prohibiting the use of public 
facilities, public employees, and public funds for the purpose of performing, assisting 
in, or encouraging an abortion.  the state also considered measures protecting unborn 
victims of violence.

Conversely, the state considered a state “Freedom of Choice Act” and a measure modify-•	
ing the state’s parental involvement statute to allow a physician or psychiatrist to con-
clude a minor should obtain an abortion without parental consent or judicial authoriza-
tion.

the state considered healthcare rights of conscience legislation providing comprehen-•	
sive protection for providers, institutions, and payers, but it also considered a measure 
requiring pharmacies to dispense prescription and over-the-counter contraceptives with-
out regard to moral or religious objection.
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RECOMMENDATIONS FOR RhODE ISLAND
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Comprehensive informed 
consent law with reflection 

period

Parental Involvement

State Rights & Policies

Abortion Funding Ban on use of state funding for 
abortion counseling or referrals

Ban on use of state facilities for 
abortion

Abortion Provider  
Requirements

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Protection for unborn from 
conception

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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SOUTH CArOLinA
rAnKing: 18

South Carolina maintains a number of life-affirming laws, includ-
ing comprehensive abortion clinic regulations.  While South Caro-
lina has enacted common sense regulations to protect women from 
the negative consequences of abortion, it has failed to discourage 
immoral and destructive research on human embryos.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until after she is informed of the 
probable gestational age of her unborn child; the abortion procedure to be used; and 
the availability of state-prepared, written materials describing fetal development, listing 
agencies offering alternatives to abortion, and describing available medical assistance 
benefits.

•	 If a woman chooses to review the state-prepared, written materials, she must be given at 
least a one-hour reflection period before an abortion can be performed.

South Carolina requires a woman be offered an ultrasound and the opportunity to view •	
the image prior to abortion.

•	 Unless the pregnancy is the result of incest, a physician may not perform an abortion on 
an unemancipated minor under the age of 17 without the informed, written consent of 
one parent or grandparent or a court order.

South Carolina permits medicaid funding only for abortions necessary to preserve the •	
life of a woman or when the pregnancy is the result of rape or incest reported to the po-
lice (unless the woman is unable to report for physiological or psychological reasons).

State taxpayer funds appropriated to the State Health Insurance Plan may not be used •	
to pay for an abortion except in cases of rape, incest, fetal abnormality, or to preserve a 
woman's life or health.

the South Carolina Department of Health and environmental Control and its employees •	
may not provide referral services or counseling for abortion.

South Carolina also prohibits any funds appropriated under the South Carolina Birth •	
Defects Program from being used to counsel or refer women for abortions.
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•	 South Carolina has enacted comprehensive health and safety regulations for abortion 
clinics.  these regulations are based on national abortion care standards and cover such 
areas as clinic administration, physical plant, sanitation standards, patient care, post-
operative recovery, and proper maintenance of patient records.  Additionally, abortion 
providers must maintain admitting privileges.

•	 only a physician licensed to practice medicine in South Carolina may perform an abor-
tion. 

South Carolina prohibits abortions after 24 weeks gestation unless the attending physi-•	
cian and another independent physician certify in writing that the abortion is necessary to 
preserve the woman's life or health.  If both physicians certify the abortion is necessary 
to preserve the woman’s mental health, an independent psychiatrist must also certify the 
abortion is necessary.

South Carolina prohibits partial-birth abortion.•	

A South Carolina law requires medical treatment for sexual assault victims include •	
“medication for pregnancy prevention (i.e., “emergency contraception”) if indicated and 
if desired.”

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

the “Unborn Victims of Violence Act” provides that the killing of an unborn child at any •	
stage of gestation may be prosecuted as homicide.  the Act also criminalizes a nonfatal 
assault on an unborn child.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

•	 South Carolina does not require infants who survive an abortion be given appropriate 
medical care.

•	 South Carolina has a “Baby moses” law, establishing a safe haven for mothers to legally 
leave their infants at designated places and ensuring the infants receive appropriate care 
and protection.
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The state defines substance abuse during pregnancy as “child abuse” under civil child-•	
welfare statutes.

BiOeTHiCS LAwS:

•	 South Carolina does not prohibit human cloning or destructive embryo research.

•	 South Carolina does not regulate the provision of assisted reproductive technologies or 
the facilities that provide it.

enD Of Life LAwS:

•	 Assisted suicide is a felony in South Carolina.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

•	 A physician, nurse, technician, or other employee of a hospital, clinic, or physician who 
objects in writing is not required to recommend, perform, or assist in the performance of 
an abortion.

•	 A healthcare provider’s conscientious objection to performing or assisting in abortions 
may not be the basis for liability or discrimination. A person discriminated against in 
employment may bring a civil action for damages and reinstatement.

•	 except in an emergency, a private or nongovernmental hospital or clinic is not required 
to permit the use of its facilities for the performance of abortions or to admit a woman 
for an abortion.

•	 A hospital’s refusal to perform or to permit the performance of abortions within its facil-
ity may not be the basis for civil liability.

Participation in research Harmful to Human Life

•	 South Carolina currently provides no protection for the rights of healthcare providers 
who conscientiously object to participation in human cloning, destructive embryo re-
search, and other forms of immoral medical research.
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wHAT HAPPeneD in 2009:

South Carolina considered strengthening its informed consent requirement by amend-•	
ing the one-hour waiting period to 24 hours and providing for a state “Born Alive Infant 
Protection Act.”

South Carolina considered legislation providing that the State Department of Health and •	
environmental Control may not remove a resident from a community residential care fa-
cility if the resident, the resident’s family or the resident’s healthcare power of attorney, 
the resident’s physician, and the facility agree to the resident’s continued stay, and the 
facility is capable of providing or obtaining necessary services for the resident.

South Carolina did not consider any measures related to bioethics or healthcare rights of •	
conscience.
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RECOMMENDATIONS FOR SOUTh CAROLINA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Enhancements such as 

counseling on fetal pain or 
coercion

Parental Involvement
Enhancements such as 

notarized consent or 
identification requirements

State Rights & Policies

Abortion Funding Ban on use of state funding for 
abortion counseling or referrals

Ban on use of state facilities for 
abortion

Abortion Provider  
Requirements

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Protection for unborn who 
survive abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Palliative Care & Pain 
Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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SOUTH DAKOTA
rAnKing: 6

South Dakota has enacted some of the most protective, abortion-
related laws in the nation.  In addition, the state bans human 
cloning and destructive embryo research.  However, South Da-
kota has yet to provide comprehensive protection for healthcare 
providers who conscientiously object to participating in or fa-
cilitating procedures and treatments other than abortion.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until at least 24 hours after she has 
been informed of the probable gestational age of her unborn child; the medical risks of 
abortion; the medical risks of carrying the pregnancy to term; and the name of the physi-
cian who will perform the abortion.  She must also be informed about available medical 
assistance benefits; the father’s legal responsibilities; and her right to review additional 
information prepared by state health department officials.

In addition, South Dakota requires a woman be offered an ultrasound and the opportu-•	
nity to view the image prior to undergoing an abortion.  the law also requires abortion 
providers report the number of women who undergo abortions after choosing to view an 
ultrasound.

•	 A physician may not perform an abortion on an unemancipated minor under the age of 
18 until at least 48 hours after providing written notice to one parent or after obtaining 
a court order.  South Dakota also requires parental notification within 24 hours after the 
performance of an “emergency abortion” on a minor and an exception to the requirement 
is permitted if a minor indicates that she will seek a judicial bypass.  

•	 South Dakota prohibits public funding for abortion unless the procedure is necessary to 
preserve the woman's life.

South Dakota requires that all abortion clinics in the state meet minimum health and •	
safety standards.  An earlier law requires second-trimester abortions (beginning at 14 
weeks and 6 days gestation) “be performed in a hospital, or if one is not available, in a 
licensed physician’s medical clinic or office of practice subject to the requirements of 
§34-23A-6 [blood supply requirements].” 

•	 only a physician licensed by the state or a physician practicing medicine or osteopa-
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thy and employed by the state or the United States may perform an abortion.  Further, 
state medical boards prohibit physician assistants and nurses from entering into practice 
agreements under which they may perform abortions.

South Dakota maintains a law that would "on the date that the states are given the ex-•	
clusive authority to regulate abortion" ban abortion throughout pregnancy except if nec-
essary to preserve a woman's life. It specifically applies both to surgical and chemical 
abortions and applies at all stages of pregnancy.  

South Dakota prohibits partial-birth abortion.•	

•	 South Dakota provides that no abortion may be performed after the 24th week of preg-
nancy unless the procedure is necessary to preserve the woman's life or health.

The state offers “Choose Life” license plates, the proceeds of which benefit pregnancy •	
care centers and/or other organizations providing abortion alternatives.

For each abortion performed, an abortion provider must complete a reporting form man-•	
dated and provided by the South Dakota Department of Health.  the information that 
must be reported includes: (1) the method of abortion; (2) the approximate gestational 
age of the fetus; (3) the specific reason for the abortion; (4) the entity, if any, that paid 
for the abortion; (5) a description of any complications from the abortion; (6) the meth-
od used to dispose of fetal tissue; (7) the specialty area of the attending physician; (8) 
whether the attending physician has been subject to license revocation, suspension, or 
other professional sanction; (9) the number of previous abortions the woman has had; 
(10) the number of previous live births of the woman; (11) whether the woman received 
the rH test and tested positive for the rH-negative factor; and (12) the marital and edu-
cational status and race of the woman.  the provision applies to both surgical and non-
surgical abortions, but does not require that any information be reported to the Centers 
for Disease Control and Prevention (CDC).

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under South Dakota law, the killing of an unborn child at any stage of gestation is de-
fined as a form of homicide.

•	 South Dakota defines a nonfatal assault on an unborn child as a crime.

the state allows wrongful death (civil) actions when an unborn child at any stage of •	
development is killed through a negligent or criminal act.
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The state has created a specific affirmative duty for physicians to provide medical care •	
and treatment to a born-alive infant at any stage of development.

The state defines substance abuse during pregnancy as “child abuse” under civil child-•	
welfare statutes.

South Dakota maintains a measure allowing a woman who loses a child after 20 weeks •	
gestation to obtain a certificate of birth resulting in a stillbirth.

BiOeTHiCS LAwS:

•	 South Dakota bans human cloning for any purpose, as well as research on cloned em-
bryos or on embryos produced through in vitro fertilization.

•	 South Dakota provides minimal regulation of facilities offering assisted reproductive 
technologies.  Specifically, the state regulates the use and treatment of gametes, neo-
nates, embryos, and fetuses.

enD Of Life LAwS:

•	 Assisting a suicide is a felony in South Dakota.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

•	 South Dakota law protects the rights of physicians, nurses, counselors, social workers, 
and other persons to refuse to perform, assist in, provide referrals for, or counsel on abor-
tions.

•	 A healthcare provider’s conscientious objection to performing or assisting in an abortion 
may not be a basis for liability, dismissal, or other prejudicial actions by a hospital or 
medical facility with which the person is affiliated or employed. 

•	 A counselor, social worker, or other person in a position to address "the abortion ques-
tion . . . as part of [the] workday routine" who objects to providing abortion advice or 
assistance may not be held liable to any person or subject to retaliation by an institution 
with which the person is affiliated or employed.

•	 no hospital is required to admit a woman for the purpose of abortion. the refusal of a 

so
U

t
h

 D
A

ko
tA



764

Americans United for Life

hospital to participate in abortions may not be a basis for liability.

A pharmacist is not required to dispense medication if there is reason to believe the medi-•	
cation would be used to cause an abortion.

Participation in research Harmful to Human Life

•	 South Dakota currently provides no specific protection for the rights of healthcare pro-
viders who conscientiously object to participation in human cloning, destructive embryo 
research, or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

In response to abortion providers traveling into the state from neighboring states to per-•	
form abortions, South Dakota considered a bill requiring the physical presence of an 
abortion provider in the clinic at least one day prior to performing abortions.  It also 
considered legislation requiring insurance coverage of contraception.

South Dakota did not consider any measures related to bioethics, end-of-life issues, or •	
healthcare rights of conscience.

In August 2009, a federal district court upheld a provision of South Dakota law requir-•	
ing, prior to an abortion, a woman be informed that an abortion ends the life of a “whole, 
separate, unique, living human being.”  However, the court simultaneously struck down 
requirements the woman be informed that abortion increases the likelihood she will later 
commit suicide and that she has an “existing relationship” with her unborn child.  these 
rulings are on appeal to the eighth Circuit Court of Appeals.
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RECOMMENDATIONS FOR SOUTh DAKOTA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Enhancements such as 

counseling on fetal pain or 
coerced abortion prevention

Parental Involvement Amend parental notice law to 
require parental consent

State Rights & Policies

Abortion Funding Ban on use of state funding for 
abortion counseling or referrals

Ban on use of state facilities for 
abortion

Abortion Provider  
Requirements

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning

DER

State Funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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TenneSSee
rAnKing: 30

tennessee is one of 16 states with a court-created state constitu-
tional right to abortion; in fact, tennessee’s court-declared right is 
one of the broadest in the nation.  this decision has been used to 
nullify the state’s informed consent law and mandatory reflection 
period before an abortion.

ABOrTiOn:

A court has enjoined the enforcement of tennessee’s informed consent law.•	

A physician may not perform an abortion on an unemancipated minor under the age of •	
18 without the written consent of one parent or a court order.  In 2001, the tennessee 
Attorney General issued an opinion that this requirement also applies to the use of mife-
pristone (rU-486).

the tennessee Supreme Court has manufactured a state constitutional right to abortion •	
into the state constitution.  this right is deemed to be broader than that provided under 
the federal constitution.  Under the auspices of this state constitutional right to abortion, 
the Tennessee Supreme Court has invalidated a law requiring a three-day reflection pe-
riod and informed consent prior to an abortion.

tennessee provides public funding for abortions when the procedure is necessary to pre-•	
serve the woman’s life or when the pregnancy is a result of rape or incest.

•	 A federal district court has declared tennessee’s abortion clinic regulations unconstitu-
tional (as applied to the particular abortion provider who challenged the law).

•	 Only a physician licensed or certified by the state may perform an abortion.  Tennessee 
law provides that no nurse practitioner or physician's assistant may write or sign a pre-
scription, or dispense any drug or medication, or perform any procedure involving a drug 
or medication whose sole purpose is to cause an abortion. 

tennessee prohibits partial-birth abortion.•	

no abortion may be performed after viability unless necessary to preserve the woman's •	
life or health.

t
en

n
es

se
e



768

Americans United for Life

tennessee provides funding to pregnancy care centers through a “Choose Life” specialty •	
license plate program.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC). 

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

Under tennessee law, the killing of a viable fetus is a form of homicide.•	

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

The state has created a specific affirmative duty for physicians to provide medical care •	
and treatment to a born-alive infant at any stage of development.

•	 tennessee has a “Baby moses” law, establishing a safe haven for mothers to legally 
leave their infants at designated places and ensuring the infants receive appropriate care 
and protection.

BiOeTHiCS LAwS:

•	 Tennessee does not specifically prohibit human cloning or destructive embryo research, 
but it does ban fetal experimentation.

•	 tennessee does not regulate assisted reproductive technologies.

enD Of Life LAwS:

•	 Assisting a suicide is a felony in tennessee.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

• A physician is not required to perform an abortion and no person may be required to 
participate in the performance of an abortion.

• A hospital is not required to permit the performance of an abortion within its facilities.
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Participation in research Harmful to Human Life

•	 tennessee currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Tennessee amended its “Baby Moses” law to include police and fire stations, as well as •	
“emergency medical services facilities,” as permitted locations to relinquish custody of 
an infant.

tennessee considered measures amending its abortion clinic regulations, requiring in-•	
formed consent before abortion, requiring parental notification, providing abortion fund-
ing limitations, requiring abortion reporting, and promoting abortion alternatives

notably, a measure initiating a constitutional amendment declaring that a right to abor-•	
tion is not provided for in the state’s constitution and effectively countering the tennes-
see Supreme Court decision declaring abortion to be a fundamental right will carry over 
to 2010.

The state also considered measures providing for stillborn death certificates, criminal-•	
izing fetal assault, and requiring a pregnant woman testing positive for alcohol or drugs 
be referred for substance abuse treatment.

on the bioethics front, tennessee considered measures relating to embryo adoption.•	

the state did not consider any measures related to end-of-life issues.•	

tennessee considered healthcare rights of conscience legislation providing comprehen-•	
sive protection for all healthcare providers, institutions, and payers.

t
en

n
es

se
e



770

Americans United for Life



Defending Life 2010

771

RECOMMENDATIONS FOR TENNESSEE
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Comprehensive informed 
consent with reflection period

Parental Involvement

State Rights & Policies Amendment declaring no state 
constitutional right to abortion

Abortion Funding Ban on use of state funds for 
abortion counseling or referrals

Ban on use of state facilities for 
abortion

Abortion Provider  
Requirements Abortion clinic regulations

Abortion Bans

Regulation of Abortifacients

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive unborn victims 
of violence protection

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER; 
funding of ethical alternatives

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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TexAS
rAnKing: 4

As a result of aggressive legislative action over the past several 
years, texas has become one of the most protective states in the 
nation.  It maintains fairly comprehensive protections for women 
and the unborn and has appropriated millions of dollars to sup-
porting abortion alternatives.  However, the state has yet to act to 
ban human cloning and destructive embryo research.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until at least 24 hours after obtain-
ing her informed consent and after informing her of the nature and risks of the proposed 
abortion procedure, including the gestational development of the unborn child and avail-
able assistance from both public and private agencies.

the state also explicitly requires a physician to inform a woman seeking abortion of the •	
abortion-breast cancer link.

texas prohibits insurance companies from restraining or dominating a woman’s abortion •	
decision through force or by threatening adverse alteration to an insurance plan.

A physician may not perform an abortion on an unemancipated minor under the age of •	
18 without the consent of one parent or a guardian or securing a court order.  In addition, 
agencies that receive state funding must obtain parental consent before providing minors 
with contraception.

•	 the texas Supreme Court has upheld a law limiting taxpayer assistance for abortion to 
cases where the abortion is necessary to preserve a woman’s life or when the pregnancy 
is the result of rape or incest.

texas prohibits organizations that perform or counsel on behalf of abortion from receiv-•	
ing state funds, and organizations receiving state family planning funds must maintain 
strict separation from abortion providers.  In addition, agencies that receive state funding 
must obtain parental consent before providing minors with contraception.

•	 texas has enacted comprehensive health and safety regulations for abortion clinics.  
these regulations are based on national abortion care standards and cover such areas 
as clinic administration, sanitation standards, patient care, post-operative recovery, and 
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proper maintenance of patient records.  Further, abortion providers must maintain admit-
ting privileges.

•	 only a physician licensed in texas may perform an abortion.

texas possesses an enforceable abortion prohibition should the U.S. Constitution be •	
amended or certain U.S. Supreme Court decisions be reversed or modified.

•	 A third-trimester abortion may not be performed on a viable fetus unless necessary to 
preserve the woman’s life or prevent a “substantial risk of serious impairment” to her 
physical or mental health, or if the fetus has a severe and irreversible abnormality.  Ad-
ditionally, a second law provides that a third-trimester abortion may not be performed 
on a viable fetus unless necessary to prevent “severe, irreversible brain damage” to the 
woman, paralysis, or if the fetus has a severe and irreversible “brain impairment.”

texas continues to allocate millions of dollars to the mission of pregnancy care centers •	
and others providing abortion alternatives. 

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions and requires abortion providers to 
report deaths that occur in their facilities as a result of abortion as well as short-term 
complications.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

Under Texas law, the killing of an unborn child at any stage of gestation is defined as a •	
form of homicide.

•	 Texas defines a nonfatal assault on an unborn child as a criminal offense.

•	 texas allows parents and other relatives to bring a wrongful death (civil) lawsuit when 
an unborn child at any stage of development is killed through the negligence or criminal 
act of another.

Under texas law, a “living human child born alive after an abortion or premature birth is •	
entitled to the same rights, powers and privileges as are granted by the laws of [texas] 
to any other child born alive after the normal gestational period.”  thus, the state has 
created a specific affirmative duty of physicians to provide medical care and treatment to 
born-alive infants at any stage of development.
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The state defines substance abuse during pregnancy as “child abuse” under civil child-•	
welfare statutes.  the state has also created a task force charged, in part, with advising 
on potential criminal liability for a woman who exposes her unborn child to controlled 
substances.

BiOeTHiCS LAwS:

•	 texas does not prohibit human cloning or destructive embryo research, but it does ban 
fetal experimentation.

•	 texas recently appropriated $5 million in state funding for adult stem cell research and 
also encourages research using umbilical cord blood.

texas requires facilities performing •	 in vitro fertilization meet minimum standards and 
regulates insurance coverage of assisted reproductive technologies.  the state includes 
embryo donation in its definition of assisted reproductive technology.

enD Of Life LAwS:

•	 Assisting a suicide is a felony in texas.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

•	 A physician, nurse, staff member, or employee of a hospital who objects to participating 
directly or indirectly in an abortion may not be required to participate in an abortion.

•	 A healthcare provider’s conscientious objection to participating in abortions may not be 
a basis for discrimination in employment or education. A person whose rights are vio-
lated may bring an action for relief, including back pay and reinstatement.

•	 A private hospital or healthcare facility is not required to make its facilities available for 
the performance of an abortion unless a physician determines that the woman’s life is 
immediately endangered.

Participation in research Harmful to Human Life

•	 texas currently provides no protection for the rights of healthcare providers who consci-
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entiously object to participation in human cloning, destructive embryo research, or other 
forms of immoral medical research.

wHAT HAPPeneD in 2009:

texas renewed funding for pregnancy care centers and other abortion alternatives and a •	
budgetary rider that requires that recipients of state family planning funding segregate 
their family planning services from abortion services.

texas enacted a measure creating a task force charged, in part, with advising on potential •	
criminal liability for women who expose their unborn children to controlled substances.

the state amended its Health and Safety Code to allow for electronic signatures on ad-•	
vance directives and to permit notarization of “do-not-resuscitate” orders (as an alterna-
tive to two witnesses).  texas also mandated licensing and regulation for pain manage-
ment clinics.

texas considered measures requiring an ultrasound before an abortion; strengthening •	
its informed consent law by adding information on coercion; requiring cost information 
to be posted in abortion clinics; creating “Choose Life” license plates; and, in a unique 
measure, requiring informed consent for women obtaining “emergency contraception.”

In February 2009, texas Governor rick Perry announced the state would provide $5 •	
million in funding for adult stem cell research.

Conversely, the state considered legislation broadening existing exceptions to the informed •	
consent law, as well as regulations which would have required pregnancy care centers be 
licensed by the state in order to receive any funding.  the state also considered legislation re-
quiring assault victims receive information about and access to “emergency contraception.”

While texas considered legislation requiring parental involvement for minors seeking •	
contraception, it also considered legislation expanding insurance coverage of contracep-
tion for minors.

texas considered several measures which would have prohibited cloning-to-produce-•	
children, but not cloning for all purposes.  on the other hand, the state also considered 
measures promoting adult stem cell research and prohibiting the use of state money or 
facilities for destructive embryo research.

the state considered a broad constitutional amendment protecting freedom of conscience, •	
including that of healthcare providers.
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RECOMMENDATIONS FOR TEXAS
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent
Enhancements such as 

ultrasound requirement or 
counseling on fetal pain

Parental Involvement Enhancements such as judicial 
bypass standards

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Abortion Bans Sex-selective abortion ban

Regulation of Abortifacients

PCCs Support
Continued funding of PCCs 

including “Choose Life” license 
plates

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER; 
funding of ethical alternatives

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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UTAH
rAnKing: 25

Utah provides a reasonable degree of protection for women, the unborn, 
and newly born.  However, it does not prohibit destructive embryo re-
search, human cloning, or assisted suicide.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until at least 24 hours after in-
forming her of the probable gestational age of her unborn child; fetal development; the 
nature of, risks of, and alternatives to the proposed abortion procedure; that adoptive 
parents may legally pay the costs of prenatal care; and the medical risks of carrying the 
pregnancy to term.

Additionally, Utah requires that a woman receive information on ultrasound services and •	
that a woman seeking abortion at 20 weeks gestation or later must be offered anesthesia 
for the unborn child.

Utah prohibits and criminalizes acts intended to coerce a woman into undergoing an •	
abortion.  the state also requires abortion providers to state in printed materials that it is 
illegal for someone to coerce a woman into having an abortion.

•	 A physician may not perform an abortion on a minor until the physician obtains the con-
sent of one parent or guardian or a court order.

The Utah legislature has resolved “it is the finding and policy of the Legislature … that •	
unborn children have inherent and inalienable rights that are entitled to protection by the 
state of Utah pursuant to the provisions of the Utah Constitution. … the state of Utah 
has a compelling interest in the protection of the lives of unborn children. … It is the 
intent of the Legislature to protect and guarantee to unborn children their inherent and 
inalienable right to life….” 

moreover, the legislature has found and declared “it is the public policy of this state to •	
encourage all persons to respect the right to life of all other persons, regardless of age, 
development, condition or dependency, including all … unborn persons.”

Utah funds abortions when necessary to preserve the woman’s life, the woman’s physi-•	
cal health is threatened by a continued pregnancy, the pregnancy is the result of rape or 
incest, or in the case of fetal abnormalities.
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•	 Utah mandates minimum health and safety requirements for facilities performing abor-
tions after the first trimester.  The regulations prescribe minimum standards for the build-
ing or facility, staffing, clinic administration, and patient medical evaluations.  Further, 
abortion providers must maintain admitting privileges.

•	 only a physician or osteopathic physician licensed by the state to practice medicine may 
perform an abortion.

Utah prohibits post-viability abortions except in cases of life endangerment, “serious •	
risk of substantial and irreversible impairment of a major bodily function,” severe fetal 
abnormality as certified by two physicians, or rape or incest reported to the police.  Per-
forming a prohibited abortion is a felony.

Utah prohibits partial-birth abortion under a law which has been litigated and upheld in •	
federal court.  Although modeling the federal ban, Utah’s law provides harsher penal-
ties.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

Utah requires healthcare facilities provide information about and access to “emergency •	
contraception” to assault victims.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

Under Utah law, the killing of an unborn child at any stage of gestation is defined as a •	
form of homicide.

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

• Utah has a “Baby moses” law, establishing a safe haven for mothers to legally leave their 
infants at designated places and ensuring the infants receive appropriate care and protec-
tion.

Utah requires substance abuse treatment programs receiving public funds to give priority •	
admission to pregnant women and teenagers.  the state also requires healthcare profes-
sionals to report suspected prenatal drug exposure.
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BiOeTHiCS LAwS:

•	 Utah does not prohibit human cloning or destructive embryo research, but it does ban 
fetal experimentation.

•	 Utah does not regulate assisted reproductive technologies.

enD Of Life LAwS:

•	 Utah does not have a specific statute criminalizing assisted suicide.  Thus, the legal status 
of assisted suicide in Utah is currently indeterminable.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

• A physician or other person associated with, employed by, or on staff with a hospital that 
objects on religious or moral grounds is not required to participate in abortions.

• A healthcare provider’s conscientious objection to participating in abortion may not be a 
basis for damages, disciplinary action, or other recriminatory action. 

• moral or religious objections to abortion may not be a basis for discrimination in hir-
ing.

• A private or denominational hospital is not required to admit a woman for the perfor-
mance of an abortion.

Participation in research Harmful to Human Life

•	 Utah currently provides no protection for the rights of healthcare providers who consci-
entiously object to participation in human cloning, destructive embryo research, or other 
forms of immoral medical research.

wHAT HAPPeneD in 2009:

Utah enacted legislation banning post-viability abortions.  It also created a trust account •	
for funds to be used in defending pro-life statutes when challenges arise.  

the state also enacted legislation requiring a woman seeking an abortion at 20 weeks •	
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gestation or later be offered anesthesia for the unborn child.

Conversely, the state enacted legislation requiring healthcare facilities provide informa-•	
tion about and access to “emergency contraception.”

Utah amended its “Advance Health Care Directive Act” to expand the list of healthcare •	
professionals authorized to determine a patient’s decision-making capacity and effectu-
ate a patient’s healthcare directive.

Utah did not consider any measures related to bioethics or healthcare rights of con-•	
science.
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RECOMMENDATIONS FOR UTAh
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent

Parental Involvement
Enhancements such as 

notarized consent or 
identification requirements

State Rights & Policies

Abortion Funding
Limits on use of state funding 

for abortion counseling or 
referrals

Abortion Provider  
Requirements

Abortion Bans Sex-selective abortion ban and 
“delayed enforcement” law

Regulation of Abortifacients

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care for infant 
who survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER
Ban on state funding of 

DER and funding of ethical 
alternatives

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide Statutory ban on assisted 
suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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verMOnT
rAnKing: 46

Vermont utterly lacks the most basic protections for women considering 
abortion; for unborn victims from criminal violence; and for human life 
at its earliest stage from immoral and destructive research.  moreover, 
Vermont is one of only a few states that does not protect the civil rights 
of healthcare providers who conscientiously object to participating in any 
healthcare procedure, including abortion, human cloning, and assisted sui-
cide.

ABOrTiOn:

• Vermont does not provide even rudimentary protection for women considering abortions.  
the state does not have an informed consent law, parental involvement law for minors 
seeking abortions, ultrasound requirement, abortion clinic regulations, or a prohibition 
on anyone other than a licensed physician performing an abortion.

the Vermont Constitution has been construed to provide a broader right to abortion than •	
the U.S. Constitution.

Further, the Vermont Legislature has resolved “it is critical for the … personal health and •	
happiness of American women, that the right of women … to make their own personal 
medical decisions about reproductive and gynecological issues be vigilantly preserved 
and protected. … This legislative body reaffirms the right of every Vermont woman to 
privacy, autonomy, and safety in making personal decisions regarding reproduction and 
family planning…”

• Vermont taxpayers fund “medically necessary” abortions for women receiving public 
assistance.

Vermont allows abortions after viability, even in cases where the mother’s life or health •	
is not endangered.

• Prior to the FDA’s 2006 decision, Vermont enacted a measure allowing pharmacists to 
dispense “emergency contraception” without a valid prescription.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
applies to both surgical and nonsurgical abortions.

Vermont has a “contraceptive equity” law, requiring health insurance coverage for con-•	
traception.  no exemption is provided for employers or insurers with a moral or religious 
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objection to contraception.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

• Vermont does not criminalize the killing of or assault on an unborn child outside the 
context of abortion.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

• Vermont does not require infants who survive abortions be given appropriate, potentially 
life-saving medical care.

• the “Baby Safe Haven Law” allows mothers to legally leave their infants at designated 
places and ensures the infants receive appropriate care and protection.  the state permits 
a person or facility receiving an infant to not reveal the identity of the person relinquish-
ing the child unless there is suspected abuse.

BiOeTHiCS LAwS:

•	 Vermont does not prohibit human cloning or destructive embryo research.

•	 Vermont does not regulate assisted reproductive technologies, including in vitro fertiliza-
tion.

enD Of Life LAwS:

•	 Vermont does not have a specific statute criminalizing assisted suicide.  However, under 
Vermont law, assisted suicide remains a common law crime.

Vermont requires the state department of health to provide an annual report on end-of-•	
life care and pain management.  the state also has a “Patient’s Bill of rights for Pallia-
tive Care and Pain management” to ensure that healthcare providers inform patients of 
all of their treatment options.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

• Vermont currently provides no protection for the rights of conscience of healthcare pro-
viders who conscientiously object to participating or assisting in abortions or any other 
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healthcare procedure.

Participation in research Harmful to Human Life

•	 Vermont currently provides no protection for the rights of healthcare providers who con-
scientiously object to participation in human cloning, destructive embryo research, or 
other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Vermont enacted a “Patient’s Bill of rights for Palliative Care and Pain management” to •	
ensure healthcare providers inform patients of all of their treatment options.

the state considered measures allowing physician-assisted suicide.•	

Vermont did not consider any measures related to abortion, protection of the unborn or •	
newly born, bioethics, or healthcare rights of conscience.
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RECOMMENDATIONS FOR VERMONT
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Comprehensive informed 
consent with reflection period

Parental Involvement Parental notice or consent

State Rights & Policies Amendment declaring no state 
constitutional right to abortion

Abortion Funding Limits on state funding of 
abortion

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive unborn victims 
of  violence protection

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law requiring care for infants 
who survive an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART

END OF LIFE

Assisted Suicide Statutory ban on assisted 
suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection



Defending Life 2010

791

virginiA
rAnKing: 16

Virginia is one of only a small number of states that has enacted 
meaningful, protective regulation of emerging biotechnologies.  
Importantly, Virginia bans all forms of human cloning and prohib-
its the use of state funds for destructive embryo research.  Further, 
it also regulates in vitro fertilization, requiring informed consent for the procedure.  In addition, 
Virginia provides fairly comprehensive protection for women, the unborn, and newly born.  In 
2009, the Fourth Circuit Court of Appeals reversed a lower court’s decision enjoining the state’s 
constitutional ban on partial-birth infanticide.

ABOrTiOn:

• A physician may not perform an abortion on a woman until at least 24 hours after the 
woman is provided with “a full, reasonable, and comprehensible medical explanation of 
the nature, benefits, risks of and alternatives to abortion”; the probable gestational age 
of her unborn child; and a description of available assistance, benefits, agencies, and 
organizations providing alternatives to abortion and the father’s legal responsibilities.

• A physician may not perform an abortion on an unemancipated minor under the age of 18 
until he or she secures written consent from one parent or the minor secures a court order.

Virginia taxpayers are not required to pay for abortions for women receiving state •	
medicaid assistance unless the woman’s life or health would be substantially endangered 
if the unborn child were carried to term; the pregnancy is a result of rape or incest that 
has been reported to a law enforcement or public health agency; or a physician certifies 
that the unborn child will be born with a gross and totally incapacitating physical defor-
mity or mental deficiency.

no post-partum family planning funds provided to women under the state's medicaid •	
program may be used to make direct referrals for abortion.

Benefits provided to state employees through the Commonwealth of Virginia Health •	
Benefits Plan may not provide coverage for abortion unless the procedure is necessary 
to preserve the woman's life or health; the pregnancy is the result of rape or incest that 
has been reported to a law enforcement or public health agency; or a physician certifies 
the unborn child is believed to have an incapacitating physical deformity or mental de-
ficiency.

• Virginia requires that second-trimester abortions be performed in a hospital or ambula-
tory surgical center.  the U.S. Supreme Court has upheld the constitutionality of this 
requirement.
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• A third-trimester abortion may not be performed unless the attending physician and two 
other physicians certify in writing that continuation of the pregnancy is likely to result 
in the woman's death or would "substantially and irremediably impair" the woman's 
physical or mental health. Further, measures for life support for the unborn child "must 
be available and utilized if there is any clearly visible evidence of viability."

Virginia prohibits partial-birth infanticide (•	 i.e. partial-birth abortion).

only a physician licensed by the state to practice medicine and surgery may perform an •	
abortion.

Virginia offers “Choose Life” license plates, the proceeds of which benefit abortion al-•	
ternatives.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
pertains to both surgical and nonsurgical abortions.

The state permits a certified sexual assault nurse examiner to provide “emergency con-•	
traception” to assault victims.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Virginia law, the killing of an unborn child at any stage of gestation is defined as 
a form of homicide.

the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

•	 Virginia protects born-alive infants at any stage of development from “deliberate acts” 
undertaken by a physician that result in the death of the infant.

•	 Virginia has enacted a “Baby moses” law, establishing a safe haven for mothers to le-
gally leave their infants at designated places and ensuring the infants receive appropriate 
care and protection.

Virginia requires emergency personnel to report child abuse, including cases of •	 in utero 
exposure to controlled substances.  the state also funds drug treatment programs for 
pregnant women and newborns.

BiOeTHiCS LAwS:

•	 Virginia prohibits human cloning for any purpose. 
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Virginia maintains the “Virginia Cord Blood Bank Initiative” as a nonprofit legal entity.•	

Virginia has restricted the use of state funds for destructive embryo research.  the Bio-•	
technology Commercialization Loan Fund provides:  "No loan shall be made to any 
entity which conducts human stem-cell research from human embryos, or for any loan 
to conduct such research; however, research conducted using adult stem cells may be 
funded."  

However, Virginia allows tax incentives for destructive embryo research by providing •	
that research equipment is not taxed.

•	 Virginia is one of only a small number of states that prescribes some regulation of as-
sisted reproductive technologies, requiring that informed consent include information on 
the success rate for in vitro fertilization.

enD Of Life LAwS:

•	 Virginia does not have a specific statute criminalizing assisted suicide.  However, Vir-
ginia has adopted the common law of crimes, including the crime of assisted suicide.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

•	 Any person who objects in writing and on personal, ethical, moral, and/or religious 
grounds is not required to participate in abortions.

•	 A physician, hospital, or medical facility is not required to admit a woman for the pur-
poses of performing an abortion.

•	 the conscientious objection of an individual healthcare provider, hospital, or medical 
facility to participating in an abortion may not be a basis for a claim for damages, denial 
of employment, disciplinary action, or any other recriminatory action.

Participation in research Harmful to Human Life

•	 Virginia currently provides no protection for the rights of healthcare providers who con-
scientiously object to participation in human cloning, destructive embryo research, or 
other forms of immoral medical research.
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wHAT HAPPeneD in 2009:

Virginia approved “Choose Life” license plates.  •	

Unfortunately, the state also enacted legislation allowing certified sexual assault nurse •	
examiners to provide emergency contraception to assault victims.

Virginia enacted measures creating a “Uniform Power of Attorney Act,” clarifying the •	
process for determining whether a patient lacks decision-making capacity, and specify-
ing how a patient’s do-not-resuscitate orders may be effectively revoked.

the state considered legislation requiring ultrasound and fetal pain information before •	
abortion; relating to parental consent; regulating abortion clinics and requiring abortion 
providers have admitting privileges at local hospitals; prohibiting schools from provid-
ing abortion services and prohibiting abortion providers from dispensing information in 
schools; and amending the state constitution to provide that “the right to enjoyment of 
life” vests in born and unborn human beings.

Conversely, the state considered legislation seeking to compel individual pharmacists •	
and pharmacies to violate their consciences and dispense contraceptives and abortifa-
cients.

Virginia did not consider any measures related to bioethics or healthcare rights of con-•	
science.

the Fourth Circuit Court of Appeals reversed a lower court decision which had declared •	
the state’s partial-birth infanticide statute unconstitutional.
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RECOMMENDATIONS FOR VIRGINIA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent

Enhancements such as 
ultrasound requirement, 

counseling on fetal pain, and/or 
coerced abortion prevention

Parental Involvement
Enhancements such as 

notarized consent or 
identification requirements

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Abortion clinic regulations 
applicable to first-trimester 

abortions

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits
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Permit Wrongful Death 
Lawsuits

Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning

DER

State Funding of DER Continued funding of ethical 
alternatives

ART & IVF

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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wASHingTOn
rAnKing: 50

Washington does not adequately protect women from the negative 
consequences of abortion and to protect the unborn from criminal 
violence.  Washington has failed to enacted common sense, publicly-
supported laws such as informed consent, parental involvement, and 
abortion clinic regulations.  the state also has the stigma of failing to 
protect citizens at the end of life—explicitly allowing physician-assisted suicide.

ABOrTiOn:

•	 Washington does not have an informed consent law for abortion, parental involvement 
law for minors seeking abortion, or abortion clinic regulations.

the state maintains a “Freedom of Choice Act.”  the Act mandates the right to abortion •	
even if Roe v. Wade is eventually overturned, specifically providing:  “The sovereign 
people hereby declare that every individual possesses a fundamental right of privacy 
with respect to personal reproductive decisions. Accordingly, it is the public policy of 
the state of Washington that: (1) every individual has the fundamental right to choose 
or refuse birth control; (2) every woman has the fundamental right to choose or refuse 
to have an abortion . . . ; (3) . . . the state shall not deny or interfere with a woman’s 
fundamental right to choose or refuse to have an abortion; and (4) the state shall not 
discriminate against the exercise of these rights in the regulation or provision of benefits, 
facilities, services, or information.” 

Further, a state voter initiative declared:  “the state may not deny or interfere with a •	
woman’s right to choose to have an abortion prior to viability of the fetus, or to protect 
her life or health.”

Washington taxpayers are required to fund “medically necessary” abortions for women •	
receiving state medicaid assistance.

•	 only a physician licensed in Washington may perform an abortion.

no abortion may be performed after viability unless necessary to protect the woman's •	
life or health.

•	 Washington allows pharmacists to provide “emergency contraception” without a pre-
scription. A pharmacist may dispense the abortifacient under written guidelines or pro-
tocols established and approved by a practitioner authorized to prescribe drugs.  A law 
requiring pharmacists to dispense “emergency contraception” and life-ending drugs is 
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pending before a federal district court.

•	 Hospitals providing emergency care for sexual assault victims must provide victims 
with “medically and factually accurate and unbiased written and oral information” about 
“emergency contraception.”  In addition, hospitals must orally inform a sexual assault 
victim of her option to be provided with “emergency contraception” and provide a victim 
with “emergency contraception” upon request.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

Washington has a “contraceptive equity” law, requiring health insurance coverage for •	
contraception.  no exemption is provided for employers or insurers with a moral or reli-
gious objection to contraception.

Washington protects physical access to abortion clinics and limits the First Amendment •	
rights of sidewalk counselors and demonstrators.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 Under Washington criminal law, the killing of an unborn child after “quickening” (dis-
cernible movement in the womb) is defined as a form of homicide.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligence or criminal act.

Under Washington law, “the right of medical treatment of an infant born alive in the •	
course of an abortion procedure shall be the same as the right of an infant born prema-
turely of equal gestational age.”  Thus, the state has created a specific affirmative duty 
of physicians to provide medical care and treatment to born-alive infants at any stage of 
development.

•	 Washington has enacted a “Baby moses” law, establishing a safe haven for mothers to 
legally leave their infants at designated places and ensuring the infants receive appropri-
ate care and protection.

the state funds drug treatment programs for pregnant women and newborns.•	
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BiOeTHiCS LAwS:

•	 Washington law does not prohibit human cloning or destructive embryo research.

•	 Washington does not regulate assisted reproductive technologies.

enD Of Life LAwS:

•	 Washington has legalized physician-assisted suicide (PAS) by voter initiative.  the ini-
tiative creates financial incentives for healthcare insurance companies to deny coverage 
for life-saving treatment and to pressure vulnerable patients to choose PAS—a practice 
already occurring in oregon.  moreover, the initiative does not provide safeguards for 
those suffering from treatable mental illness, such as depression, and requires physicians 
participating in patient suicides to falsify death certificates.

the initiative superseded a prior law which made assisted suicide a felony.  that law had •	
been upheld in the landmark case of Washington v. Glucksberg, where the U.S. Supreme 
Court refused to recognize a federal constitutional right to assisted suicide.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

•	 An individual healthcare worker or private medical facility cannot be required by law or 
contract to participate in the performance of abortions.

•	 no person may be discriminated against in employment or professional privileges be-
cause of participating or refusing to participate in an abortion.

•	 overall, Washington protects individual healthcare providers, as well as private hospi-
tals and medical facilities, who conscientiously object to participating in any healthcare 
procedure.  However, this protection does not extend to public hospitals and medical 
facilities.

Participation in research Harmful to Human Life

•	 Washington currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.
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wHAT HAPPeneD in 2009:

Washington enacted legislation adding medical clinics (during their hours of operation) •	
as an acceptable location to legally relinquish an infant.

Washington considered legislation requiring parental consent before abortion and man-•	
dating that a woman be given the right to undergo and view an ultrasound prior to an 
abortion.  Conversely, the state considered legislation expanding access to contraception, 
including emergency contraception, and promoting its use.

Washington did not consider any measures related to bioethics or end-of-life issues.•	

the state did consider healthcare rights of conscience legislation providing comprehen-•	
sive protection for all healthcare providers and institutions.

the ninth Circuit Court of Appeals reversed a lower court decision enjoining Washing-•	
ton’s draconian rule requiring pharmacists to dispense all drugs, despite their moral or 
ethical concerns.  the case, Stormans v. Selecky, continues, and has implications for both 
emergency contraception and lethal drugs used in physician-assisted suicide.
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RECOMMENDATIONS FOR wAShINGTON
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Comprehensive informed 
consent with reflection period

Parental Involvement Parental notice or consent

State Rights & Policies Repeal of state FOCA

Abortion Funding Limits on state funding of 
abortion

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Protection for the unborn from 
conception

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART/IVF

END OF LIFE

Assisted Suicide

Laws limiting provision of 
assisted suicide such as family 
member notification and mental 

health evaluations

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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weST virginiA
rAnKing: 33

Over the past several years, West Virginia has made significant strides 
toward protecting women and the unborn, enacting an informed consent 
law for abortion and protections for unborn victims of violence.  How-
ever, West Virginia still lacks important protections for women, does not 
protect the lives of infants born alive following abortion, and does not prohibit human cloning or 
destructive embryo research.

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until at least 24 hours after obtain-
ing her informed consent and after informing her of the nature and risks of the proposed 
abortion procedure; the risks of carrying the pregnancy to term; and the probable gesta-
tional age of the unborn child.

• At least 24 hours prior to an abortion, the woman must also receive information about 
medical assistance benefits that may be available for prenatal care, childbirth, and neo-
natal care; the father’s liability for child support; and her right to review state-prepared 
materials in print or on the state website that describe the development of the unborn 
child, describe common methods of abortion, discuss the medical risks of abortion, and 
list agencies that offer alternatives to abortion. 

the state includes information about the abortion-breast cancer link in the educational •	
materials that a woman must receive prior to abortion.

• A physician may not perform an abortion on an unemancipated minor under the age of 
18 until at least 24 hours after actual notice has been provided to one parent or the minor 
secures a court order.  the law also allows an abortion to be performed without parental 
notice if a physician who is not performing the abortion determines that the minor is 
“mature enough to make the abortion decision independently or that parental notice is 
not in the minor’s best interest.”

the West Virginia Supreme Court has ruled the state constitution provides for a broader •	
right to abortion than the U.S. Constitution.

• West Virginia taxpayers are required to fund “medically necessary” abortions for women 
receiving state medical assistance.

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 

w
es

t
 v

ir
g

in
iA



804

Americans United for Life

applies to both surgical and nonsurgical abortions.

West Virginia has a “contraceptive equity” law, requiring health insurance coverage for •	
contraception.  the law provides an exemption to employers or insurers with a conscien-
tious objection to contraceptives.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

•	 West Virginia law recognizes an unborn child at any stage of gestation as a potential 
victim of homicide.

the state also criminalizes nonfatal assaults on the unborn.•	

the state allows wrongful death (civil) actions when an unborn child at any stage of •	
development is killed through a negligent or criminal act.

•	 West Virginia does not require physicians or hospitals to provide appropriate, potentially 
life-saving care to infants who survive attempted abortions.

•	 West Virginia has enacted a “Baby moses” law, establishing a safe haven for mothers to 
legally leave their infants at designated places and ensuring the infants receive appropri-
ate care and protection.

BiOeTHiCS LAwS:

•	 West Virginia does not prohibit human cloning or destructive embryonic research.

•	 West Virginia does not regulate assisted reproductive technologies.

enD Of Life LAwS:

•	 West Virginia does not have a specific statute criminalizing assisted suicide.  However, 
assisted suicide remains a common law crime.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

•	 West Virginia protects the civil rights of healthcare providers, including individuals, hos-
pitals, and other medical facilities, who conscientiously object to participating in abor-
tions.
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Participation in research Harmful to Human Life:

•	 West Virginia currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

West Virginia amended its “Management of Pain Act,” eliminating the definition of “in-•	
tractable pain,” defining the word “pain,” and expanding the definition of “pain-relieving 
controlled substance.”

West Virginia considered a number of life-affirming measures, including legislation re-•	
quiring an ultrasound and anesthesia for fetal pain prior to abortion; requiring paren-
tal consent or notification before abortion; criminalizing the transportation of minors 
across state lines for abortion without parental involvement; regulating abortion clinics 
and who may perform abortions; prohibiting partial-birth and sex-selective abortions; 
banning post-viability abortions; defining abortion reporting requirements; and creating 
“Choose Life” license plates.

Conversely, the state also considered legislation regulating pregnancy care centers and •	
requiring that assault victims receive information about and access to “emergency con-
traception.”  It also considered legislation expanding insurance coverage of contracep-
tion for minors.

West Virginia considered a human cloning ban that did not define human cloning—so it •	
is unclear whether it would have prohibited human cloning for all purposes.  the state 
also considered a measure banning fetal experimentation.

the state also considered measures protecting healthcare rights of conscience.•	 w
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RECOMMENDATIONS FOR wEST VIRGINIA
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Ultrasound requirement; 
counseling on fetal pain

Parental Involvement Amend parental notice to require 
parental consent

State Rights & Policies Amendment declaring no state 
constitutional right to abortion

Abortion Funding Limits on use of state funding 
for abortion

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection Law protecting an infant who 
survives an abortion

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART/IVF

END OF LIFE

Assisted Suicide Statutory prohibition on assisted 
suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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wiSCOnSin
rAnKing: 21

Wisconsin maintains several common sense laws protecting the health 
and welfare of women, the unborn, and newly born.  However, the state 
does not prohibit human cloning, and even funds destructive embryo 
research.  moreover, in 2009, Wisconsin targeted healthcare providers’ 
rights of conscience, compelling pharmacies to dispense “emergency 
contraception.”

ABOrTiOn:

•	 A physician may not perform an abortion on a woman until at least 24 hours after the 
woman is informed of the probable gestational age of her unborn child; the details of the 
proposed abortion procedure and its inherent risks; the particular medical risks of her 
pregnancy; her right to view an ultrasound prior to an abortion; available medical assis-
tance benefits; the father’s legal responsibilities; and alternatives to abortion.

In addition, Wisconsin requires women receive information about ultrasound services.•	

the state also requires abortion providers to state in their printed materials that it is il-•	
legal for someone to coerce a woman into having an abortion.

•	 A physician may not perform an abortion on an unemancipated minor without the in-
formed, written consent of one parent, grandparent, aunt, uncle, or sibling who is at least 
25 years of age.

Wisconsin provides state medicaid funding for abortions that are directly and medically •	
necessary to preserve the woman’s life; directly and medically necessary because of an 
existing medical condition to prevent grave, long-lasting physical health damage to the 
woman; or when the pregnancy is the result of sexual assault or incest reported to law 
enforcement authorities.

Generally, no state, local, or federal funds passing through the state’s pregnancy pro-•	
grams, projects, or services may be used to refer or counsel for abortion.  However, refer-
rals may be made if the abortion is necessary to preserve the woman's life.

Wisconsin’s Private employer Health Care Purchasing Alliance, a voluntary program for •	
private employers, may not include coverage for abortion unless the abortion is needed 
to preserve the woman's life. However, coverage for abortions that are “medically neces-
sary” may be obtained only by an optional rider or supplemental coverage provision that 
is offered and provided on an individual basis and for which an additional premium is 
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paid.  Under no circumstances is an employer required to provide coverage for abortion.

•	 Wisconsin imposes minimal health and safety requirements on abortion clinics.

•	 Physicians may only perform first-trimester abortions within 30 minutes travel time of a 
hospital.

•	 only a licensed physician may perform an abortion.

Wisconsin possesses an enforceable abortion prohibition should the U.S. Constitution be •	
amended or certain U.S. Supreme Court decisions be reversed or modified.

Wisconsin’s Attorney General has issued a statement declaring the state’s partial-birth •	
abortion law unenforceable, finding it broad and possibly restrictive of other forms of 
abortion.

no abortion may be performed after viability unless necessary to preserve the woman’s •	
life or health. moreover, a physician must use the abortion method most likely to pre-
serve the life and health of the unborn child unless that method would increase the risk 
to the woman.

Wisconsin requires sexual assault victims receive information about and access to “emer-•	
gency contraception.”  A hospital is not required to provide “emergency contraception” 
if a woman has a positive pregnancy test.

the state has an enforceable abortion reporting law, but does not require the reporting of •	
information to the Centers for Disease Control and Prevention (CDC).  the measure ap-
plies to both surgical and nonsurgical abortions and requires abortion providers to report 
short-term complications.

Wisconsin has a “contraceptive equity” requirement, meaning health insurance coverage •	
must include coverage for contraception.  no exemption is provided for employers or 
insurers with a moral or religious objection to contraception.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

• Under Wisconsin law, the killing of an unborn child at any stage of gestation is defined 
as a form of homicide.

• Wisconsin defines a nonfatal assault on an unborn child as a crime.

the state allows wrongful death (civil) actions when a viable unborn child is killed •	
through a negligent or criminal act.

The state has created a specific affirmative duty of physicians to provide medical care •	
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and treatment to born-alive infants at any stage of development.

• Wisconsin has enacted a “Baby moses” law, establishing a safe haven for mothers to le-
gally leave their infants at designated places and ensuring the infants receive appropriate 
care and protection.

The state defines substance abuse during pregnancy as “child abuse” under civil child-•	
welfare statutes.

BiOeTHiCS LAwS:

•	 Wisconsin does not ban human cloning.  Importantly, the governor has twice vetoed a 
comprehensive ban on human cloning.

•	 Wisconsin provides funding for destructive embryo research.

•	 Wisconsin maintains no comprehensive measures regulating assisted reproductive tech-
nologies. 

enD Of Life LAwS:

•	 Under Wisconsin law, assisting in a suicide is a felony.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

• A physician or other person associated with, employed by, or on staff with a hospital 
who objects in writing and on moral or religious grounds is not required to participate in 
abortions.

• A healthcare provider’s conscientious objection to participating in abortion may not be 
a basis for damages, discrimination in employment or education, disciplinary action, or 
other recriminatory action.

• An individual or entity is not required, because of the receipt of any grant, contract, or 
loan under state or federal law, to participate in or make its facilities available for the per-
formance of an abortion if such action is contrary to stated religious or moral beliefs.

• A hospital’s conscientious objection, based on moral or religious grounds, to permitting 
or performing an abortion may not be a basis for civil damages.
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• no individual or entity may be required to participate in or make its facilities available 
for abortion contrary to religious beliefs or moral convictions because of the receipt of 
any grant, contract, or loan under state or federal law.

However, the state’s 2009 budget provides that a pharmacy, when presented with a valid •	
prescription, must dispense contraceptives, including “emergency contraception,” within 
“the same time frame” as they would dispense other drugs.

Participation in research Harmful to Human Life

•	 Wisconsin currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Wisconsin appropriated $154,000 for abortion alternatives.  •	

Conversely, the state enacted a budget provision mandating contraceptive coverage in •	
health insurance policies.  this budget provision also requires a pharmacy, when pre-
sented with a valid prescription, must dispense contraceptives, including “emergency 
contraception,” within “the same time frame” as they would dispense other drugs. 

the state also considered a budget provision providing millions of dollars in state fund-•	
ing to Planned Parenthood.

Wisconsin did not consider any measures related to bioethics or healthcare rights of •	
conscience.
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RECOMMENDATIONS FOR wISCONSIN
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent

Parental Involvement
Enhancements such as 

notarized consent or 
identification requirements

State Rights & Policies

Abortion Funding

Abortion Provider  
Requirements

Admitting privileges requirement 
for abortion providers

Abortion Bans Enforceable ban on partial-birth 
abortion

Regulation of Abortifacients Regulation of RU-486

PCCs Support

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART/IVF

END OF LIFE

Assisted Suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers

Comprehensive ROC protection 
and repeal of pharmacist 

compulsion rule

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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wYOMing
rAnKing: 32

Wyoming lacks basic protections for human life.  For example, 
Wyoming does not require informed consent for abortion; does 
not mandate minimum health and safety standards for abortion 
clinics; does not protect unborn victims of violence; does not 
ban human cloning or destructive embryo research; and does not 
criminalize assisted suicide.  Unfortunately, it considered very 
few life-affirming measures in 2009.

ABOrTiOn:

• Wyoming does not have an informed consent law for abortion.

• A physician may not perform an abortion on an unemancipated minor under the age of 18 
who is not in active military service or who has not lived independently and apart from 
her parents for more than six months without receiving the consent of one parent or a 
court order.

• Wyoming taxpayers are not required to fund abortions except when necessary to pre-
serve the woman’s life, or the pregnancy is the result of rape or incest.

• only a physician licensed to practice medicine in the state using accepted medical pro-
cedures may perform an abortion.

• no abortion may be performed after viability unless necessary to protect the woman 
from "imminent peril that substantially endangers her life or health."

the state has an enforceable abortion reporting law, but does not require the reporting •	
of information to the Centers for Disease Control and Prevention (CDC).  the measure 
pertains to both surgical and nonsurgical abortions and requires abortion providers to 
report short-term complications.

the state requires health maintenance organizations to cover prescription contraception •	
or family planning services.

LegAL reCOgniTiOn Of UnBOrn AnD newLY BOrn:

• Wyoming law does not recognize the unborn child as a potential victim of homicide or 
assault.  However, Wyoming law does define attacks on a pregnant woman resulting in a 
miscarriage or stillbirth as a criminal assault.
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the state allows wrongful death (civil) actions only when an unborn child is born alive •	
following a negligent or criminal act and dies thereafter.

• Wyoming law requires the “commonly accepted means of care shall be employed in the 
treatment of any viable infant aborted alive with any chance of survival.”

• Wyoming has a “Baby moses” law, establishing a safe haven for mothers to legally leave 
their infants at designated places and ensuring the infants receive appropriate care and 
protection.

BiOeTHiCS LAwS:

•	 Wyoming has not banned human cloning or destructive embryo research, but it does ban 
fetal experimentation.

•	 Wyoming maintains no comprehensive measures regulating assisted reproductive tech-
nologies.

enD Of Life LAwS:

•	 Wyoming has not enacted a statutory prohibition against assisted suicide.  moreover, 
since the state does not recognize common law crimes (including assisting in suicide), 
the legal status of assisted suicide in Wyoming is unclear.

HeALTHCAre 
rigHTS Of COnSCienCe LAwS:

Participation in Abortions:

• A person is not required to participate in an abortion or in any act that assists in the per-
formance of an abortion.

• A healthcare provider’s conscientious objection to participation in abortions may not 
be the basis for civil liability, discrimination in employment, or the imposition of other 
sanctions by a hospital, person, firm, association, or group. Moreover, a healthcare pro-
vider injured because of a violation of his or her right of conscience may bring a civil 
action for damages or injunctive relief.

• A private hospital, institution, or facility is not required to perform or to admit a woman 
for the purposes of performing an abortion.

• A private hospital, institution, or facility’s conscientious objection to permitting an abor-
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tion within its facility or admitting a patient for an abortion may not be a basis for civil 
liability.

Participation in research Harmful to Human Life

•	 Wyoming currently provides no protection for the rights of healthcare providers who 
conscientiously object to participation in human cloning, destructive embryo research, 
or other forms of immoral medical research.

wHAT HAPPeneD in 2009:

Wyoming considered legislation requiring abortion providers to perform an ultrasound •	
prior to abortion and to report the use of abortifacient drugs.  the state also considered 
legislation relating to unborn victims of violence.

Wyoming considered a measure criminalizing assisted suicide.•	

the state did not consider any measures related to bioethics or healthcare rights of con-•	
science.
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RECOMMENDATIONS FOR wyOMING
Short-term 
Priorities

Additional 
Goals

ABORTION

Informed Consent Comprehensive informed 
consent with reflection period

Parental Involvement

State Rights & Policies

Abortion Funding Ban on use of state funds for 
abortion counseling or referrals

Abortion Provider  
Requirements

Comprehensive abortion clinic 
regulations

Abortion Bans

Regulation of Abortifacients Regulation of RU-486

PCCs Support Direct funding of PCCs

Abortion Reporting

LEGAL RECOGNITION AND PROTECTION FOR UNBORN & NEwLy BORN

Fetal Homicide Comprehensive protection for 
unborn victims of violence

Assault on Unborn

Prohibitions on Wrongful 
Birth & Wrongful Life  

Lawsuits

Permit Wrongful Death 
Lawsuits
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Born-Alive Infant Protection

Abandoned Infant Protection

BIOEThICS

Human Cloning Ban on human cloning

DER Ban on DER

State Funding of DER Ban on state funding of DER

ART & IVF Any medically-appropriate 
regulation of ART/IVF

END OF LIFE

Assisted Suicide Statutory prohibition on assisted 
suicide

Pain Management Education

RIGhTS OF CONSCIENCE

Protection for Individual  
Providers Comprehensive ROC protection

Protection for Institutions Comprehensive ROC protection

Protection for Payers Comprehensive ROC protection
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ABOUT AMeriCAnS UniTeD fOr Life

Americans United for Life (AUL) is the nation’s foremost public interest law and policy organi-
zation working to pass pro-life laws in state legislatures and defend those laws in court.  

AUL’s experts work hand in hand every day with state legislators, policy makers, and activists, 
helping pass laws that:

•	 reduce abortion.
•	 Address current and emerging bioethical issues. 
•	 Defend those people at the end-of-life.
•	 Protect the right of conscience of all healthcare providers.  

once a state passes a new pro-life law, AUL works with the state’s Attorney General to defend 
the law in court.

Founded in 1971, Americans United for Life is the oldest national pro-life organization in the 
country.  Over the past 39 years, AUL has been a leader in the fight to overturn Roe v. Wade and 
restore to the people the right of self-government on the issue of abortion.  AUL has been in-
volved in every United States Supreme Court case on abortion since Roe was decided in 1973.

AUL’s work promotes a culture of life through the law.  For assistance on legislation, questions 
about litigation, or to have AUL host a briefing for legislators and policy makers in your state, 
please contact:

AMERICANS UNITED FOR LIFE

Washington DC 
655 15th St nW, Suite 410
Washington, DC  20005
(202) 289-1478 

Chicago
310 South Peoria Street, Suite 500
Chicago, IL 60607
(312) 568-4700

Info@AUL.org
www.AUL.org
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AUL’s annual publication, Defending Life: Proven Strategies for a Pro-Life America, is the de-
finitive legal guide to abortion, bioethics, healthcare rights of conscience, and the end of life.  
Cutting through the murky cloud of media chatter and controversy, Defending Life provides 
comprehensive, timely, and thought-provoking information to anyone who wants to understand 
key pro-life issues and utilize proven strategies to address them.  

For convenient online access, Defending Life 2010 is available at DL.AUL.org.  In addition to 
the entirety of the contents in the volume edition, the online version includes supplementary ma-
terial and resources, as well as periodic updates.

DefenDing Life OnLine
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When Roe v. Wade is ultimately overturned, the abortion issue will change from being a signifi-
cantly federal issue to a largely state issue, and state supreme courts will have the final say in 
challenges to abortion-related laws. Instead of focusing on one national President, one Senate, 
and one Supreme Court, the pro-life movement will need to focus on 50 state governors, 50 state 
legislatures, and 50 state supreme courts. 

Detailed information of state supreme courts and their judges/justices will provide the insight 
necessary for pro-life forces to write life-affirming laws tailored to meet the needs of a particular 
state. Information on state supreme courts will also provide the guidance necessary to formulate 
the most effective plans for enacting life-affirming laws that will be upheld by specific state su-
preme courts. 

In addition, retention elections for state supreme court judges/justices take place every year. As 
such, voters need to be as informed as possible about the ideology, judicial demeanor, and vot-
ing record of every judge/justice who stands for retention. Unlike federal judges with lifetime 
appointments, state supreme court members are subject to regular retention elections and are ac-
countable to the voters in their states/districts. thus, state supreme court judges/justices face the 
possibility of being voted off the bench for their records while on the bench. As voters become 
more informed about their state’s judiciary, more activist judges would likely see their tenures 
cut short by the voters. 

to that end, Americans United for Life initiated the State Supreme Court Project, an in-depth 
look at the 50 state supreme courts’ treatment of life issues and an examination of judicial re-
straint and/or activism at the state level. We commissioned 50 white papers, covering the status 
of each state’s supreme court, examining their record on life issues, and examining judicial re-
straint and/or activism within that state. 

AUL’s State Supreme Court Project website has compiled all 50 state supreme court white papers 
into an online pro-life reference on the status of state supreme courts around the country. Sum-
maries of all white papers are also available in PDF format. 

All white papers and summaries, as well as analyses and other resources, can be accessed at:  
www.AULStateSupremeCourtProject.org.

the AUL State Supreme Court Project is just one way that Americans United for Life is prepar-
ing for the day after Roe. We invite you to explore our main website, www.AUL.org, for more 
information on our work. 

THe AUL STATe SUPreMe COUrT PrOJeCT
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the time to Fight FoCA is now.

the Freedom of Choice Act (FoCA) would eliminate every restriction on abortion nationwide.

FoCA will do away with state laws on parental involvement, on partial birth abortion, •	
and on all other protections for women and the unborn.
FoCA will compel taxpayer funding of abortions.•	
FoCA will force faith-based hospitals and healthcare facilities to perform abortions.•	

FoCA would erase these laws and prevent states from enacting similar protective measures in 
the future.

FightFOCA.com is a project of AUL Action.  In addition to providing resources and analyses on 
the threat of FoCA, www.FightFOCA.com enables concerned pro-life citizens with the means 
to make their voices heard and stand against the threat of FoCA.

AUL ACTION

Washington DC 
655 15th St nW, Suite 410
Washington, DC  20005
(202) 289-1478 

Chicago
310 South Peoria Street, Suite 500
Chicago, IL 60607
(312) 568-4700

AUL Action, 501(c)(4) organization, is the legislative arm of Americans United for Life (AUL).

figHTfOCA.COM
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reALHeALTHCArereSPeCTSLife.COM

With several competing bills in Congress aiming to reform America’s health care system, it is 
imperative that those who value life from conception to natural death make their voices heard in 
Washington. 

RealHealthCareRespectsLife.com features the AUL legal team’s expert analysis on the health 
care reform plans currently in the House and Senate. Learn how these plans would mandate 
taxpayer-funded abortions, deprive medical providers of their rights of conscience, and possibly 
result in denial of care for the elderly and the disabled. In addition to providing resources and 
analyses on health care reform, www.RealHealthCareRespectsLife.com enables concerned 
pro-life citizens with the means to make their voices heard.

RealHealthCareRespectsLife.com is a project of AUL Action.  

AUL ACTION

Washington DC 
655 15th St nW, Suite 410
Washington, DC  20005
(202) 289-1478 

Chicago
310 South Peoria Street, Suite 500
Chicago, IL  60607
(312) 568-4700

AUL Action, 501(c)(4) organization, is the legislative arm of Americans United for Life (AUL).
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ABOUT THe AUL feLLOwS PrOgrAM

every summer, students from across the country apply for a limited number of openings in the 
Americans United for Life Fellows Program.  Law students and undergraduate students with an 
interest in pro-life law come to Washington, D.C., for a summer internship that is unparalleled.

LAW STUDENTS
AUL accepts select 1L and 2L students for up to eight weeks each summer at the AUL headquarters 
in Washington, D.C.  mentored by an AUL attorney, each fellow is tasked with a special legal 
project.  During their summer, they meet regularly with AUL staff in conjunction with their work.  
All law student fellows receive a salary.

UNDERGRADUATE STUDENTS
AUL accepts select undergraduate students for work in the communications and research 
departments.  Areas assigned depend upon each fellow’s talents, interests, and specific organization 
needs.

Qualifications for becoming an AUL Fellow include a firm commitment to life issues and 
demonstrated excellence both inside and outside the classroom. Additionally, we look for 
individuals who stand out to the faculty of their school. 

For more information, contact Americans United for Life at (312) 568-4700, by email at 
fellows@AUL.org, or by visiting www.AUL.org.
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Each year, AUL accepts highly-qualified and motivated law students to serve as legal externs 
during the Fall and Spring semesters.  

externs work closely with AUL attorneys in researching, drafting, and editing scholarly articles. 
these articles are published in a variety of resources and venues, including AUL’s Defending 
Life, law reviews, national magazines, and websites.   externs also undertake legal research and 
drafting of amicus briefs, model legislation and public policy educational material on life issues 
including abortion, bioethics, healthcare rights of conscience, and the end of life.

Candidates are not required to be in the Washington, D.C., or Chicago areas, but must be avail-
able by telephone and email. the externships are unpaid and may be undertaken for credit (as 
approved by the extern’s law school) or to fulfill other graduation requirements.

Qualifications include excellent legal research and writing skills, demonstrated initiative and at-
tention to detail, and an ability to work with minimal direct supervision.

For more information, contact Americans United for Life at (312) 568-4700, by email at 
Resumes@AUL.org, or by visiting www.AUL.org.

ABOUT THe AUL exTernSHiP PrOgrAM


