ISLANDS OF ABORTION: A WHITE PAPER

OF HAWAII'S LIFE ISSUES
Scott Roberts?

Hawaii is a liberal jurisdiction that will not likely be favorable to pro-life efforts. Hawaii
repealed its criminal abortion laws three years before the United States Supreme Court (USSC)
decided Roe v. Wade.? Hawaii also later enacted legislation protecting abortion.®> The Hawaii
Supreme Court (Court) is liberal. An excellent example of its liberalism was a 1993 decision
that effectively invalidated the one man / one woman requirement of Hawaii’s marriage laws.*
The voters later mooted this decision by voting in a defense of marriage act, which passed with
overwhelming margins.® As liberal as Hawaii is, the Court is even farther to the left than the
general population. Two of the five justices from the 1993 court are still on the Court.

I. LIFE ISSUES

Hawaii’s state constitution contains an express right to privacy: "The right of the people
to privacy is recognized and shall not be infringed without the showing of a compelling state
interest. The legislature shall take affirmative steps to implement this right."® The Court
interprets this more broadly than federal privacy rights. In State v. Mallan, the Court stated, "...
we are not limited to the federal interpretation of constitutional rights and have often extended
the protections of the Hawai’i Constitution beyond those of the United States Constitution."” In
State v. Kam, the Court said, "[t]he Hawai'i Constitution article I, section 6, though, affords much
greater privacy rights than the federal right to privacy, so we are not bound by the United States

Supreme Court precedents.”8

1 Mr. Scott Roberts is an Alliance Defense Fund Allied Attorney, practicing law in Southlake, TX.
2410 U.S. 113 (1973).

® HAW. REV. STAT. §453-16 (2007)

* Baehr v. Lewin, 852 P.2d 44 (Haw. 1993)

> HAW. CONST. art. |, §23.

® HAW. CONST. art. |, § 6.

7950 P.2d 178, 185-86 (Haw. 1998).

8 748 P.2d 372, 377 (Haw. 1988).
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Abortion

There is no significant case law concerning abortion in Hawaii..That is probably because,
in part, Hawaii repealed its criminal abortion statute in 1970, three years prior to Roe.® At that
time, Hawaii enacted a statute, which provides in part that the State may not interfere with a
woman’s abortion of her nonviable fetus.'® There are a handful of Court cases that deal with
Hawaii’s old abortion statute, prior to its repeal in 1970.** In 1990, the Court ruled against a
pro-life group seeking to enjoin a private hospital’s leafleting policy.** As noted earlier, the
right to privacy is expressly guaranteed by the Hawaii Constitution."®> Moreover, there is no case
law concerning any meaningful law related to abortion.
Protection of the Unborn from Criminal Violence

Hawaii does not have a statute criminalizing violence against the unborn. A unanimous
2005 Court case, State v. Aiwohi,™* held a fetus is not protected as a “person” under certain
provisions of the Hawaii Penal Code.® Aiwohi overturned a manslaughter conviction against a
mother for killing her son. The child died shortly after birth from prenatal injuries caused by the
mother’s drug abuse during pregnancy.'® The Court overturned the conviction on the ground
that the unborn fetus did not meet the Hawaii penal code’s definition of “person.”*” Thus, her

use of illegal drugs during her pregnancy did not injure a “person,” a necessary element of

° Kingdom of Hawaii, Hawaii Pen. Code, c. 12, §§ 1,2,3 (1850)(repealed 1970).

10.8453-16; Paragraph (c) reads: “The State shall not deny or interfere with a female's right to choose or obtain an
abortion of a nonviable fetus or an abortion that is necessary to protect the life or health of the female.”

1 See, e.g., Territory v. Shishido, 39 Haw. 265 (Haw. 1952)(cross-exam procedure in abortion case); In re Decorion,
38 Haw. 584 (Haw. 1950)(conviction for abortion relevant to acquiring a license to massage); Territory v. Decorion,
38 Haw. 121 (Haw. 1948)(sufficiency of evidence and adequacy of instructions at an abortion trial); Territory v.
Young, 37 Haw. 150 (Haw. 1945)(appeal from abortion trial); Territory v. Hart, 35 Haw. 582 (1940).

12 Estes v. Kapiolani Women's & Children's Medical Ctr., 787 P.2d 216, 221(Haw. 1990).

3 Haw. CoNsT. art. |, § 6.

14123 P.3d 1210 (Haw. 2005).

> Haw. REV. STAT. § 707-702(1)(a) (2007). See id. at 1225.

'® Aiwohi, 123 P.3d at 1211.

" Haw. REV. STAT. § 701-118(7) (2007) contains the relevant definition of “person.” At the time of the case, it
read: “In this Code, unless a different meaning plainly is required . . . (7) ‘Person,” *he,” ‘him,” ‘actor,” and
‘defendant’ include any natural person, including any natural person whose identity can be established by means of
scientific analysis, including but not limited to scientific analysis of deoxyribonucleic acid and fingerprints, whether
or not the natural person's name is known, and, where relevant, a corporation or an unincorporated association.”
Further, § 707-700 states “’Person’ means a human being who has been born and is alive.” Hawaii’s manslaughter
statute is at § 701-118.
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Hawaii’s manslaughter statutes.”® The Court noted this was purely a legislative matter and
noted that the legislature could redefine “person.”*® In a footnote, the Court noted:

The logical implication is that third party conduct that occurs against a pregnant woman,

causing the death of her child subsequently born alive, also cannot be prosecuted under

the manslaughter statute, inasmuch as the legislature has not included fetuses within the
definition of the term “person.” To conclude otherwise would require us to subvert the

plain meaning of the statute and render an inconsistent holding in order to produce a

desired result. However, we need not delve any deeper into this issue as it is not before us

today.”

Justices Acoba and Levinson each issued separate concurrences, in which both stated that
strict construction of penal statutes disallowed interpreting “person” to include an unborn child
and that such an interpretation would also violate due process.?* Both opinions note that they
would not decide the issue of whether the statute would prohibit a third party from causing the
death of an unborn child, as that issue was not before the Court.??

The Hawaii Supreme Court in Filipo v. Chang affirmed a trial court’s decision that an
unborn child was a “person” for purposes of the Aid to Families of Dependent Children (AFDC)
program.”® Consequently, Hawaii’s Department of Social Services and Housing had to pay
dependent child benefits to the mother of the unborn child.?* However, the Court expressly
reserved the question “of whether an ‘unborn child’ is a “person’ entitled to rights under the law
or is a ‘person’ for any other purpose, including inheritance, descent and distribution, personal
injury, civil rights, and abortion.”*

A 2002 Hawaii intermediate court of appeals case, State v. Jardine, held a fetus is not a
“person” under the Hawaii penal code, for purpose of a “choice of evils” defense.?® This defense

can excuse a defendant’s injury of one person, if done to save a second person.?” Jardine

18 Aiwohi, 123 P.3d at 1224.

9.

201d. at 1223 n.15.

21 1d. at 1225, 1228.

221d. at 1226 n.3, 1231 n.3.

2% 618 P.2d 295,301 (Haw. 1980).

241d. at 297.

% 1d. at 297 n4.

%661 P.3d 514 (Haw. Ct. App. 2002).

%7 See HAW. REV. STAT. §703-302 (2007).
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involved a man hitting his pregnant girlfriend in order to keep her from jumping out of a moving
car.?® The Court decided the statutory definition of “natural person” did not include fetuses.?
Consequently, the choice of evils defense did not permit the defendant to injure the mother in
order prevent her injury to her unborn baby, since the fetus is not a person.*
Assisted Suicide

The Court has not spoken on assisted suicide. The legislature has been wrestling with the
issue since 1999, when the first legislation, legalizing the practice, was proposed, but nothing has
passed.®* The most recent attempts to legalize assisted suicide were in 2005 and did not pass.*?

The Court has noted that a guardian has a duty of care to prevent the suicide of someone
in custody.® Otherwise, no duty to prevent suicide exists.

Neither the state legislature of Hawaii nor the Court have addressed the scope of a

patient’s right to refuse medical treatment or to have medical treatment withdrawn or withheld.**
Healthcare Rights of Conscience

The Court has not addressed healthcare rights of conscience. A Hawaii statute does
allow health care providers to refuse an individual’s healthcare instructions on the basis of

conscience.® No case, Hawaii Supreme Court or otherwise, has construed this provision.
Cloning

The Court has not addressed the issue of human cloning, although some cloning has

occurred in Hawaii.®

28 Jardine, 61 P.3d at 515.

21d. at 520-21.

%d.

%1 5.B. 1037, 20th Leg., Reg. Sess. (Haw. 1999).

%2 H.B. 1454, 23rd Leg., Reg. Sess. (Haw 2005); S.B. 1308, 23" Leg., Reg. Sess. (Haw. 2005)

% ee v. Corregedore, 925 P.2d 324, 331 (Haw. 1996)(counselor had no duty to prevent suicide of non-custodial
client); Figueroa v. State, 604 P.2d 1198, 1202-04 (Haw. 1979)(duty to prevent suicide of student in custody).

% 1d.;§ 327F-1 (repealed 2004). The Hawaii legislature had passed statutes dealing with the right of a patient to
determine the course of their own medical care, but these statutes were repealed.

% § 327E-7 (“A health-care provider may decline to comply with an individual instruction or health-care decision
for reasons of conscience. A health-care institution may decline to comply with an individual instruction or health-
care decision if the instruction or decision is contrary to a policy of the institution which is expressly based on
reasons of conscience and if the policy was timely communicated to the patient or to a person then authorized to
make health-care decisions for the patient.”).
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Destructive Embryo Research

The Court has not addressed destructive embryo research.

Hawaii is not a favorable venue for pro-life issues. The state legalized abortion three
years before Roe and without much controversy.®” Consequently, there has been virtually no
litigation regarding abortion by the current Court (or the lower courts, for that matter). The high
court has also reversed a manslaughter conviction against a mother whose illegal drug use during
pregnancy caused her child to die soon after birth.*® Hawaii’s high court has been silent on the
issues of cloning, destructive embryo research, healthcare rights of conscience, and assisted

suicide.
Il1. JUDICIAL RESTRAINT

A number of attorneys regard the Court as a liberal, activist court.*® The best example of
liberal activism is the court’s 1993 3-2 opinion that paved the way for same-sex marriage.*’
Those accusing the court of activism also point to decisions that have overturned criminal
convictions.** Below is a chronology of events indicative of the Court’s and Hawaii’s views on

family issues.

Date Event

1968 | Hawaii amends constitution to include new privacy protections related to
unauthorized searches.*?

1970 | Hawaii Supreme Court decides that 1968 privacy amendments do not relate to
personal autonomy and thus do not create a right to sunbathing nude in public.*®

1970 | Hawaii repeals its laws criminalizing abortion. Hawaii was one of the first states
to do this. This was more than 3 years before Roe.**

% See, e.g., T. Wakayama et al., Full-Term Development of Mice From Enucleated Oocytes Injected With Cumulus

Cell Nuclei, 394 NATURE 369 (1998).

%7 8453-16.

% Aiwohi, 123 P.3d at 1224.

¥ Lynda Arakawa, Liberal or conservative? Court Defies Easy Labels, The Honolulu Advertiser, Nov. 24, 2003, at
8A.

“OBaehr, 852 P.2d 44,

! See, e.g., Peter Carlisle and Mark Bennett, Plain Error: The Hawaii Supreme Court’s Approach to Criminal Law,
Haw. B. J. (Sept. 1998)..

“2 HAw. CONsT. art I, §7.

*® State v. Rocker, 475 P.2d 684 (Haw. 1970).
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1978 | Hawaii amends constitution to create right to privacy that includes personal
autonomy.*

1983 | Hawaii Supreme Court determines the state constitution does not create right to
prostitution.*®

1988 | Hawaii Supreme Court recognizes state constitutional right to sell
pornography.*’

1993 | Hawaii Supreme Court determines that the state constitution does not create right
to same-sex marriage.*®

1998 | Hawaii Supreme Court determines that the state constitution does not create right
to possess and use marijuana.*’

2005 | Hawaii Supreme Court decides that a fetus is not a “person” under Hawaii Penal
Code for purposes of manslaughter.*

The Court has a reputation for liberal activism. The most scientific study of this is The
Hawaii Supreme Court’s Role in Public Policy Making by Edmund Leong,> although the value
of the work is limited, as it only treats up to 1994. In any given year, the Court historically
receives between zero and nine challenges to legislation, which is low compared to other
states.® However, its invalidation rate has historically been high. From 1967 to 1994, the Court
had an invalidation rate of 27.1%.°® A multi-state study conducted between 1981 and 1985
placed Hawaii as having the 14™ highest invalidation rate (out of 50 states).*

In spite of its active invalidation of legislation, the Court denies charges of creating
judicial legislation. The majority in the Baehr case (same-sex marriage), for example, defended
itself against charges of activism leveled by the dissent:

As a final matter, we are compelled to respond to Judge Heen's suggestion that denying

the appellants access to the multitude of statutory benefits ‘conferred upon spouses in a
legal marriage . . . is a matter for the legislature, which can express the will of the

“ HAw. REV. STAT. §453-16 (2007).

** HAW. CONsT. art I, §6.

% State v. Romano, 155 P.3d 1102 (Haw. 2007)(reaffirming that the state constitution does not create right to
prostitution); State v. Mueller, 671 P.2d 1351, 1360 (Haw. 1983).

*" State v. Kam, 748 P.2d 372, 380 (Haw. 1988).

“® Baehr, 852 P.2d at 57.

*° State v. Mallan, 950 P.2d 178 (Haw. 1998).

% Aiwohi, 123 P.3d 1210.

1 EDMUND M.Y. LEONG, THE HAWAII SUPREME COURT’S ROLE IN PUBLIC POLICY MAKING (2002).
%21d. at 16-17.

>31d. at 16.

> 1d. at 26.
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populace in deciding whether such benefits should be extended to persons in [the
applicant couples’] circumstances.” In effect, we are being accused of engaging in judicial
legislation. We are not. The result we reach today is in complete harmony with the
Loving court's observation that any state's powers to regulate marriage are subject to the
constraints imposed by the constitutional right to the equal protection of the laws. If it
should ultimately be determined that the marriage laws of Hawaii impermissibly
discriminate against the appellants, based on the suspect category of sex, then that would
be the result of the interrelation of existing legislation.

[W]hether the legislation under review is wise or unwise is a matter with which we have
nothing to do. Whether it . . . work[s] well or work[s] ill presents a question entirely
irrelevant to the issue. The only legitimate inquiry we can make is whether it is
constitutional. If it is not, its virtues, if it have any, cannot save it; if it is, its faults cannot
be invoked to accomplish its destruction. If the provisions of the Constitution be not
upheld when they pinch as well as when they comfort, they may as well be abandoned.

It offered this defense for being the vanguard of a radical change in marriage laws. It created
new rights that were unknown anywhere else in the country and suggested that these rights are
what the constitution required. This is not even facially plausible.
In Child Support Enforcement Agency v. Doe the Court articulated their standard of
review for constitutional provisions:*®
The constitutionality of a statute is a question of law that we review under the
right/wrong standard. We have long held that: (1) legislative enactments are
‘presumptively constitutional;' (2) 'a party challenging a statutory scheme has the burden
of showing unconstitutionality beyond a reasonable doubt;" and (3) the constitutional
defect must be 'clear, manifest, and unmistakable." However, this presumption of
statutory constitutionality does not apply to laws which classify on the basis of suspect
categories or impinge on fundamental rights expressly or impliedly granted by the
constitution. Such laws are presumed to be unconstitutional unless the state shows

compelling state interests which justify such classifications, and that the laws are
narrowly drawn to avoid unnecessary abridgments of constitutional rights. . . >’

A good example of the way the Court evaluates the constitutionality of statutes is the
recent State v. Romano.® The issue before the Court was whether federal and state constitutions

invalidated Hawaii’s anti-prostitution statute.®® A 1983 high court case had upheld the

> Baehr, 852 P.2d at 86 (quoting Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S. 398, 483 (1934)).
5 125 P.3d 461 (Haw. 2005).

%" |d. at 467 (internal citations omitted).

%8155 P.3d 1102.

*1d. at 1104.
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constitutionality of the statute, but the USSC’s subsequent State v. Lawrence, invalidating a
Texas sodomy statute, called the issue into question again.®® A defendant convicted of
prostitution argued Lawrence stood for the proposition that states may not prohibit private,
consensual sex, even prostitution.®

The majority rejected this argument and affirmed its 1983 holding.®> The majority was

written by Justice Acoba and was joined by Justices Nakayama, Moon, and Duffy.

As to the right of privacy in article I, section 6 of the Hawai'i Constitution, the Mueller
majority noted that (1) ‘a party challenging the statute has the burden of showing
unconstitutionality beyond a reasonable doubt[,]” (2) ‘only personal rights that can be
deemed fundamental or implicit in the concept of ordered liberty are included in this
guarantee of personal privacy[,] and (3) ‘[t]he defendant has directed us to nothing
suggesting a decision to engage in sex for hire at home should be considered basic to
ordered liberty[,]’

Mueller is precedent. ‘Precedent is an adjudged case or decision of a court, considered as
furnishing an example of authority for an identical or similar case afterwards arising or a
similar question of law[] . . . and operates as a principle of self-restraint . . . with respect
to the overruling of prior decisions.” In this regard, ‘[t]he policy of courts to stand by
precedent and not to disturb settled points is referred to as the doctrine of stare decisis [.]’

While not having like ‘force . . . in the context of constitutional interpretation, [t]he
benefit of stare decisis is that it furnishes a clear guide for the conduct of individuals, to
enable them to plan their affairs with assurance against untoward surprise; eliminates the
need to relitigate every relevant proposition in every case; and maintains public faith in
the judiciary as a source of impersonal and reasoned judgments|,]’

Consequently, ‘a court should not depart from the doctrine of stare decisis without some
compelling justification.” ‘[W]hen the court reexamines a prior holding, [then,] its
judgment is customarily informed by a series of prudential and pragmatic considerations
designed to test the consistency of overruling a prior decision with the ideal of the rule of
law, and to gauge the respective costs of reaffirming and overruling a prior case.” ®

% |_awrence v. Texas, 539 U.S. 558 (2003).
%1 Romano, 155 P.3d at 1104.

214,

83 1d. at 1112.
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Justice Levinson dissented and argued the Court should have overruled Mueller and
invalidated Hawaii’s anti-prostitution statute.®* The dissent seems very willing to overturn prior
case law and invalidate statutes, without serious consideration of stare decisis or judicial
deference.®® As grounds for ruling that the prostitution conviction was unconstitutional, Justice
Levinson suggests Lawrence undermined the rationale of Mueller and that the Court’s state
constitution privacy clause jurisprudence required it.°° That the second point had already been
considered in Mueller did not stop Justice Levinson.®’

The Court generally says penal statutes should be strictly construed.®® However, they
have used this to liberal purposes. For example, applying the principle of strict construction, the
Court held an unborn baby is not a “person” for purposes of certain criminal statutes.®
Commentators have criticized the Court for misapplying the state constitution regarding criminal
law. One article says, “The Court has expanded Hawaii's Constitution far beyond the United
States Constitution with regard to suppressing and excluding evidence in criminal cases.”” The
misapplication of the law resulted in the reversal of criminal convictions.”

In the civil realm, an example of the Court’s lack of judicial restraint is Hac v. University
of Hawaii.”? The court, sua sponte, revised the Hawaii common law elements of the tort of
intentional infliction of emotional distress.” The parties had not asked the court to do this or
briefed the merits of changing the cause of action. Yet, without prompting, the Court revised the

cause of action. Justice Moon, joined by Justice Nakayama, dissented. Moon said, in part:

In the present case, the majority recognizes that neither party advocates changing
established precedent and observes that ‘the parties cited to our jurisdiction’s present

®*1d. at 1115.

% See id.

% See id. at 1118-19.

%7 See id.

%8See, e.g., Aiwohi, 123 P.3d 1210 at 1228.

% Aiwohi, 123 P.3d 1210.

™ peter Carlisle and Mark Bennett, Plain Error: The Hawaii Supreme Court’s Approach to Criminal Law, HAW. B.
J. (Sept. 1998).

™ Ppeter Carlisle and Mark Bennett, Plain Error: The Hawaii Supreme Court’s Approach to Criminal Law, HAw. B.
J. (Sept. 1998)..

7273 P.3d 46 (Haw. 2003).
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formulation of the elements of the tort of intentional infliction of emotional distress[.]’
Given the absence of any argument by the parties, the majority's decision to refashion the
elements of intentional infliction of emotional distress evinces a lack of judicial restraint.
I, therefore, respectfully dissent.”

There are several opinions of interest to pro-family public interest law firms. The Court
has recognized a state constitutional right to in-home possession of pornography’® and has issued
an opinion effectively invalidating the one man / one woman principle of marriage.” In spite of
its reputation for liberalism, the Court has refused to recognize a fundamental right to possess
and use marijuana.”’

The Court is a court with an activist, liberal bent. The best example of this is a decision
that paved the way for same-sex marriage in Hawaii.”® The effect of this ruling was mooted by a
later constitutional amendment. ™

The most liberal and activist judge on the court is Justice Levinson.* In a February 2007
dissent, he argued Hawaii’s prostitution statutes are essentially unconstitutional under federal
and state constitutions.®* Hawaii is not a favorable venue for litigating life issues, especially

issues of first impression.

I11. THE COURT

According to the official Court website:

The Supreme Court is composed of a Chief Justice and four Associate Justices. Justices
are nominated by the Governor from a list of not less than four and not more than six
names submitted by the Judicial Selection Commission. A justice's nomination is subject
to confirmation by the State Senate. Each justice is initially appointed for a ten year term.
To be considered for appointment, a person must be a resident and a citizen of the state
and of the United States and licensed to practice law by the Supreme Court of Hawai'i for
not less than ten years preceding their nomination. After initial appointment, the Judicial

™ Id. at 48-49 (internal citations omitted).

> Kam, 748 P.2d at 377-80.

"® Baehr, 852 P.2d at 57.

"' Mallan, 950 P.2d at 178.

"8 Baehr, 852 P.2d at 57.

" HAw. CoNsT. art. I, §23.

8 | ynda Arakawa, Top jurists represent diverse backgrounds, The Honolulu Advertiser, Nov. 23, 2003.
8 Romano, 155 P.3d at 1115-24 (Levinson, J., dissenting).
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Selection Commission determines whether a justice will be retained in office. A justice
may not serve past age 70. &

Within six months of the judge’s 10-year term, the judge notifies the Judicial Selection
Commission whether the judge would like to be retained or retire.? If the judge would like to be
retained, the commission determines whether the judge’s term should be renewed for an
additional ten-year term.®

The Judicial Selection Commission is created by the constitution and consists of nine
members.® The governor appoints two, the president of the Senate and the speaker of the House
of Representatives shall each respectively appoint two, the Chief Justice of the supreme court
appoints one, the state Bar elects two.%® Appointments are for six years. Decisions are by

majority vote.®” Below are profiles of the five justices currently sitting on the Court:

Biographical information of the current members of the Hawaii Supreme Court

Member Appointed | Term Miscellaneous
by/ Year Expires
Ronald Governor 2013 - Biographical information: J.D. University of lowa
T.Y. Moon, | Waihee/ School of Law 1965; Served a one-year term as law
Chief 1990; clerk for then-Chief Judge Martin Pence at the
Justice Appointed United States District Court for the District of
Chief Hawaii, and was subsequently employed with the
Justice by prosecutor's office from 1966 to 1968; became a
Waihee/ partner in the law firm of Libkuman, Ventura,
1993. Moon, and Ayabe; appointed to the Circuit Court in
1982 and served for eight years. ®

8 See HAW. CONST. art. VI, §§ 3-4; Hawai’i State Judiciary - Justices,
http://www.courts.state.hi.us/page_server/Courts/Supreme/Judges/5SFCA912B84259E92EBD8OCFEF5.html (last
visited July 9, 2007).

8 Haw. CONSsT. art. VI, 8§3.

% .
& 1d. at 84.
4.
8 1d.

8 Hawai’i State Judiciary — Justices — Chief Justice Ronald T.Y. Moon,

http://www.courts.state.hi.us/page_server/Courts/Supreme/Justices/2A9E0A14BEDC309EBDSOECASL5.html (last

visited July 9, 2007).

11

©2007 Americans United for Life. This paper may be copied and distributed freely as long as the content
remains unchanged and Americans United for Life is referenced as the owner of this content.




- Professional/political affiliations: Former
Republican but appointed to the Hawaii Supreme
Court by a Democratic governor.®

- Noteworthy opinions: Moon has written high-
profile and controversial opinions. He wrote a
unanimous opinion in September 2001 that
dismissed the state Office of Hawaiian Affairs'
1994 lawsuit seeking ceded-lands revenues,
returning the issue to the Legislature;*® He wrote a
2002 opinion that Honolulu Mayor Jeremy Harris
could remain in office until the candidate filing
deadline, overturning a Circuit Court ruling that
Harris should have resigned when he filed
campaign organizational papers;®* He also authored
a 1997 opinion allowing employees who suffer
stress from disciplinary actions for misconduct to
collect workers' compensation.®* The next year the
Legislature passed a bill banning such claims for
nonunion employees when the action was taken in
good faith by the employer.”

- Other: Chief Justice Moon noted that attending
church about three times a week as he was growing
up made the 1993 same-sex marriage case a "real
struggle for me." He was among the three justices
who questioned the constitutionality of state laws
banning same-sex marriage. He has a conservative
reputation, is a former prosecutor, and insurance
defense lawyer;** A third-generation Korean-
American, his grandparents were among the first
wave of Korean immigrants who arrived in Hawaii

in the early 1900s.%
Simeon R. | Cayetano/ 2010 - Biographical information: J.D. Northwestern
Acoba Jr. 2000. University School of Law 1969; B.A. University of

Hawaii 1966; Served as a law clerk to the Chief

% Office of Hawaiian Affairs v. State, 31 P.3d 901 (Haw. 2001).

°! Blair v. Harris, 45 P.3d 978 (Haw. 2002).

% Mitchell v. State, 942 P.2d 514 (Haw. 1997).

% HAw. REV. STAT. § 386-3 (2007).

% Lynda Arakawa, Top jurists represent diverse backgrounds, The Honolulu Advertiser, Nov. 23, 2003.

% Hawai’i State Judiciary — Justices — Chief Justice Ronald T.Y. Moon,
http://www.courts.state.hi.us/page_server/Courts/Supreme/Justices/2A9E0A14BEDC309EBDSOECASL5.html (last
visited July 9, 2007).
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Justice, and in 1970 he joined the University of
Hawaii as special assistant to President Harlan
Cleveland; From 1975 to 1977, served as special
counsel to the Division of Occupational Safety and
Health for Hawaii; also served as special counsel to
the Campaign Spending Commission and the
Public Utilities Commission; In 1979 appointed by
Chief Justice Richardson as a per diem judge in the
District Court of the First Circuit; elevated to the
Circuit Court of the First Circuit in 1980, where he
served until his appointment to the Intermediate
Court of Appeals in 1994, where he served until
2000.%

— Other: As student at the University of Hawaii in
the 1960s, Acoba helped organize a civil-rights
symposium that brought Martin Luther King Jr.,
Congress of Racial Equality co-founder James
Farmer and others to the university; He has a
reputation as a liberal and has been criticized by
prosecutors for liberal decisions.”’

James E.
Duffy Jr.

Lingle/
2003.

2013

- Biographical information: J.D. Marquette
University Law School, where he was a member of
the Board of Editors of the Marquette Law

Review; B.A. College of St. Thomas; A founding
member of the firm of Fujiyama, Duffy &
Fujiyama, a practicing trial lawyer (representing
both plaintiffs and defendants), mediator, arbitrator,
and special master.

- Professional affiliations: Past President of the
Hawaii State Bar Association; member of the
American College of Trial Lawyers, the American
Board of Trial Advocates, and the American Inn of
Court; Past president of the Hawaii Bar
Association;* Served on the Hawaii Cowhorse
Championships Committee; member of the Hawaii
Academy of Plaintiff's Attorneys; American
College of Trial Lawyers; American Board of Trial

% Hawai’i State Judiciary — Justices — Associate Justice Simeon R. Acoba, Jr.,

http://www.courts.state.hi.us/page_server/Courts/Supreme/Justices/5D7B4896FDDCD4D6EBD814561B.html (last

visited July 9, 2007).
" Lynda Arakawa, Top jurists represent diverse backgrounds, The Honolulu Advertiser, Nov. 23, 2003.
% Lynda Arakawa, Top jurists represent diverse backgrounds, The Honolulu Advertiser, Nov. 23, 2003.
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Advocates; and American Inn of Court IV Aloha
Chapter; member of the Hawaii Horse Breeders
Trust; St. Anthony's Catholic Church; Read Aloud
America; Friends of the William S. Richardson
School of Law; Hawaii High School Rodeo
Association; and Honolulu Police Department
Mounted Unit.

- Noteworthy opinions: He authored a unanimous
opinion that holding that ERISA preempted a
Hawaii law that gave Hawaii’s commissioner
authority to conduct external reviews of decisions
made by health plan insurers.®

-Awards: Received a Life-Time Achievement
Award from the Hawaii State Bar Association, a
Life-Time Achievement Award from the Consumer
Lawyers of Hawaii, and the John S. Edmunds
Award for Civility and Vigorous Advocacy.'®

Steven H. | Waihee/ 2012 - Biographical information: J.D. University of
Levinson 1992. Michigan Law School; B.A. Stanford University;
Resigned as a partner of the law firm Damon, Key,
Bocken, Leong and Kupchak in 1989 to become a
judge of the Circuit Court of the First Judicial
Circuit.™

- Noteworthy opinions: Authored a landmark 1993
majority opinion that effectively held that Hawaii’s
limitation of marriage to one man and one woman
violates the Hawaii constitution’s equal protection
provision.'%?

- Noteworthy dissents: In 1998 Levinson wrote a
110 page dissent saying the Hawaii Supreme Court
should have held that Hawaii’s marijuana
possession law violates the constitutional right of

% Hawaii Mgmt. Alliance Ass'n v. Insurance Comm'r, 100 P.3d 952 (Haw. 2004).

199 Hawai’i State Judiciary — Justices — Associate Justice James E. Duffy, Jr.,
http://www.courts.state.hi.us/page_server/Courts/Supreme/Justices/1C36FB7195621A2BF6D3E6734B.html (last
visited July 9, 2007).

101 Hawai’i State Judiciary — Justices — Associate Justice Steven H. Levinson,
http://www.courts.state.hi.us/page_server/Courts/Supreme/Justices/7020FC87E93CAC8BEEBD8107925.html (last
visited July 9, 2007).

192 Baehr, 852 P.2d 44.
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privacy. He argued that the Hawaii right to privacy
is broader than its federal counterpart.*®

— Other: Levinson considers himself politically
liberal. Observers agree and believe him to be the
most liberal member of the court, largely because
of the 1993 landmark majority opinion on same-sex
marriage.’® In 1998 Hawaii passed a state
constitutional defense of marriage amendment,
which mooted this opinion.'®

Paula A. Waihee/ 2013 - Biographical information: J.D. Hastings College
Nakayama | 1993. of Law; B.A. University of California at Davis;
Served as deputy prosecuting attorney for the City
& County of Honolulu, and later became a partner
with the firm Shim, Tam and Kirimitsu; Appointed
as a judge of the Circuit Court of the First Judicial
Circuit in 1992.'%

- Noteworthy opinions: Authored the unanimous
opinion in State v. Aiwohi reversing a trial court
manslaughter conviction against a pregnant woman
whose risky conduct killed her unborn child.**”

- Other: Upon her appointment in 1993, Justice
Nakayama was the first woman on the state
Supreme Court in 26 years.

CONCLUSION
Hawaii is a liberal jurisdiction that would likely not be favorable to pro-life litigation. It

does not presently have a statute against abortion, having both repealed one prior to Roe and

193 Mallan, 950 P.2d at 193 (Levinson, J., dissenting)(second alteration in original) (“article I, section 6 of the
Hawai'i Constitution . . . has given an express and more expansive local home to the proposition - theretofore
residing, for the most part, within the 'penumbra’ emanating from the federal Bill of Rights - that '[t]he right of the
people to privacy is recognized and shall not be infringed without the showing of a compelling state interest.”).
1041 ynda Arakawa, Top jurists represent diverse backgrounds, The Honolulu Advertiser, Nov. 23, 2003.
(“Still, many observers consider him to be the liberal backbone of the court, largely because of the 1993
landmark majority opinion he wrote declaring the state's ban on same-sex marriages is unconstitutional
unless the state can justify the prohibition.”)
105 Haw. CoNsT. art. 1, §23.
1% Hawaii State Judiciary — Justices — Associate Justice Paula A. Nakayama,
http://www.courts.state.hi.us/page_server/Courts/Supreme/Justices/9A48 A9CD3D33F05EBD811F0AS5.html (last
visited July 9, 2007).
197 Aiwohi, 123 P.3d 1210.
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statutorily codifying a right to abortion.’® Given that no law prohibits abortion, it is not
surprising that there are virtually no post-Roe cases concerning abortion. There is no statute
specifically protecting unborn children from violence, and the Court has declined to apply
existing statutes to those situations.'® In one case involving the death of a child born alive
suffering from prenatal injuries, the Court unanimously held the child was not a “person” for
purposes of the a manslaughter statute.™® There are no cases concerning cloning, destructive
embryo research, assisted suicide, or healthcare rights of conscience. The Court is liberal and
activist. A good example of that is a decision that opened the door for gay marriage, although
the effect of the decision was mooted by a constitutional amendment that was adopted in

response.'!

108 §453-16.

109 Ajwohi, 123 P.3d 1210.

110 |d

11 Haw. CoNsT. art. I, §23; Baehr, 852 P.2d 44.
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